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Brief Summary

Please provide a brief summary of the proposed new regulation, proposed amendments to the existing
regulation, or the regulation proposed to be repealed. Alert the reader to all substantive matters or
changes. If applicable, generally describe the existing regulation. Also alert the reader to changes made
to the regulation since publication of the proposed.

Article 8 establishes a new source review (NSR) permit program whereby owners of sources locating in
prevention of significant deterioration (PSD) areas are required to obtain a permit prior to construction of
a new facility or modification (physical change or change in the method of operation) of an existing one.
Article 9 establishes an NSR permit program whereby owners of sources locating in nonattainment areas
are required to obtain a permit prior to construction of a new facility or modification of an existing one.

Articles 8 and 9 apply to the construction or reconstruction of new major stationary sources or major
modifications to existing ones. The owner must obtain a permit from the board prior to the construction or
modification of the source. The owner of the proposed new or modified source must provide information
as may be needed to enable the board to conduct a preconstruction review in order to determine
compliance with applicable control technology and other standards, and to assess the impact of the
emissions from the facility on air quality. The regulation also provides the basis for the board’s final
action (approval or disapproval) on the permit depending on the results of the preconstruction review.

Article 8 requires a facility to use the best available control technology (BACT) to control emissions from
the proposed facility, and requires a facility to control emissions from the proposed facility such that the
air quality standards or increments are not violated. Article 9 requires a facility to use the lowest
achievable emission rate (LAER) as the limit to control emissions from the proposed facility, and requires
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the facility to obtain emission reductions from existing sources to offset the proposed project's emissions
increases.

EPA's new major NSR reform rule originally incorporated five main elements: (i) changes to the method
for determining baseline actual emissions; (ii) changes to the method for determining emissions increases
due to operational change; (iii) provisions to exclude pollution control projects (PCPs) from NSR; (iv)
provisions for determining applicability of NSR requirements for units designated as Clean Units; and (v)
provisions to allow for compliance with plantwide applicability limits (PALs). The current state NSR
regulations have been amended in order to meet these new requirements except for the Clean Unit and
PCP provisions, which have been vacated by a federal court and can no longer be legally implemented.
The minor NSR regulation (Article 6) has also been revised to remove provisions for PCPs.

In addition, Article 8 has been revised in order to be consistent with other NSR regulations. This consists
of (i) removing federal enforceability of certain provisions that should be enforceable by the state (toxics
and odor) in order to prevent state-only terms and conditions from being designated as federally
enforceable in a permit; (ii) deleting provisions covered elsewhere regarding circumvention, and
reactivation and permanent shutdown; and (iii) adding provisions regarding changes to permits,
administrative permit amendments, minor permit amendments, significant amendment procedures, and
reopening for cause. Finally, Article 4 of 9 VAC 5 Chapter 50, which contains general requirements for
new and modified stationary sources, has been revised to be consistent with the control technology
provisions of Articles 8 and 9.

In 21:22 VA.R. 3003-3083 July 11, 2005, the board published for public comment a proposal to amend
Articles 8 and 9 in order to implement EPA'’s rules. In response to that request, comments were
submitted that resulted in several changes be made to the original proposal. On December 8, 2005, the
board adopted final amendments to its regulations concerning major new source review reform, with an
effective date of February 22, 2006. The final regulation amendments as adopted were published in the
Virginia Register in 22:10 VA.R. 1562-1637 January 23, 2006. Pursuant to § 2.2-4007 K of the Code of
Virginia, at least 25 persons requested an opportunity to submit oral and written comments on the
changes to the proposed regulation. Because of the substantive nature of these additional changes and
the requests from petitioners, the board reopened the proposal for public comment on those changes to
the final regulation and suspended the effective date of the final regulation.

The petitions submitted under 82.2-4007 K identified the following as the change that will have a
substantial impact and is of concern: The proposed regulations excluded emission increases that could
be accommodated and are unrelated to the project, including demand growth, from projected actual
emissions. This exclusion was removed from the final.

On June 21, 2006, the Virginia State Air Pollution Control Board reconsidered its original December 8,
2005 decision on the major NSR reform final regulation. In its reconsideration decision, the board
reinstated the accommodation exclusion; but in doing so, made changes to clarify the intent of the
provision and ensure consistency in its application. Since December, 2005, changes have been made to
9 VAC 5-80-1605 G 6, 9 VAC 5-80-1615 C (definition of “projected actual emissions”), 9 VAC 5-80-1785
B 1 c (definition of “projected actual emissions”), 9 VAC 5-80-2000 G 6 and 9 VAC 5-80-2091 B 1 c.
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Statement of Final Agency Action

Please provide a statement of the final action taken by the agency including (1) the date the action was
taken, (2) the name of the agency taking the action, and (3) the title of the regulation.

On December 8, 2005, the State Air Pollution Control Board adopted final amendments to regulations
entitled "Regulations for the Control and Abatement of Air Pollution," specifically, new source review
reform (9 VAC Chapter 50, Article 4; 9 VAC 5 Chapter 80, Articles 6, 8, and 9). The regulation
amendments were to be effective on February 8, 2006. This effective date was suspended on March 6,
2006.

On June 21, 2006, the State Air Pollution Control Board adopted new final amendments to regulations
entitled "Regulations for the Control and Abatement of Air Pollution," specifically, new source review
reform (9 VAC Chapter 50, Article 4; 9 VAC 5 Chapter 80, Articles 6, 8, and 9). The regulation
amendments are to be effective on September 1, 2006.

Legal Basis

Please identify the section number and provide a brief statement relating the content of the statutory
authority to the specific regulation adopted. Please state that the Office of the Attorney General has
certified that the agency has the statutory authority to adopt the regulation.

Section 10.1-1308 of the Virginia Air Pollution Control Law (Title 10.1, Chapter 13 of the Code of Virginia)
authorizes the State Air Pollution Control Board to promulgate regulations abating, controlling and
prohibiting air pollution in order to protect public health and welfare. Written assurance from the Office of
the Attorney General that the State Air Pollution Control Board possesses the statutory authority to
promulgate the proposed regulation amendments is available upon request.

Purpose

Please provide a statement explaining the rationale or justification of the proposal as it relates to the
health, safety or welfare of citizens.

The purpose of the regulations is to (i) protect public health and welfare by enabling the department to
determine whether a new or modified source will affect ambient air quality standards and PSD ambient air
increments; (ii) require the owner of a proposed new or modified facility to provide such information as
may be needed to enable the board to conduct a preconstruction review in order to determine compliance
with applicable control technology and other standards and to assess the impact of the emissions from
the facility on air quality and (iii) to provide the basis for the board's final action (approval or disapproval)
on the permit depending upon the results of the preconstruction review. The proposed amendments are
being made in order to provide the regulatory authority to implement the federal new source reform
requirements of 40 CFR Part 51.

Substance

w ‘
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Please identify and explain the new substantive provisions, the substantive changes to existing sections,
or both where appropriate. A more detailed discussion is required under the “All Changes Made in this
Regulatory Action” section.

The following amendments apply to Articles 8 (PSD areas) and 9 (nonattainment areas):

1. Provisions for electric utility steam generating units (EUSGUs) have been added in order for the
baseline state regulations to be consistent with the baseline federal regulations.

2. Requirements for determining whether physical changes made to existing emissions units trigger
major NSR requirements have been revised. Sources establishing their baseline actual emissions may
now use any consecutive 24-month period during the five-year period prior to the change to determine the
baseline actual emissions. Additionally, non-EGU sources may use a different time period in determining
baseline actual emissions if a case can be made that the proposed alternative time period is more
representative of normal source operation.

3. The method for determining if a physical or operational change will result in an emissions increase has
been revised. The previous "actual-to-potential” and "actual-to-representative-actual-annual” emissions
applicability tests for existing emissions units have been replaced with an "actual-to-projected-actual”
applicability test.

4. Provisions for plantwide applicability limits (PALs) have been added. A PAL is a voluntary option that
allows a source to manage emissions without triggering major new source review. The PAL program is
based on plantwide actual emissions. If the emissions are maintained below a plantwide actual
emissions cap, then the facility may avoid major NSR permitting process when it makes alterations to the
facility or individual emissions units.

The following amendments are limited to specific articles:

5. Article 8 has been revised in order to be consistent with other NSR regulations. This consists of (i)
removing federal enforceability of certain provisions that should be enforceable by the state (toxics and
odor) in order to prevent state-only terms and conditions from being designated as federally enforceable
in a permit; (ii) deleting provisions covered elsewhere regarding circumvention, and reactivation and
permanent shutdown; and (iii) adding provisions regarding changes to permits, administrative permit
amendments, minor permit amendments, significant amendment procedures, and reopening for cause.

6. Article 6 (the minor NSR regulation) has been revised to remove provisions for PCPs that will be
covered by the changes to the major NSR regulations.

7. Article 4 of 9 VAC 5 Chapter 50, which contains general requirements for new and modified stationary
sources, has been revised to be consistent with the control technology provisions of Articles 8 and 9.

Issues

Please identify the issues associated with the proposed regulatory action, including: (1) the primary
advantages and disadvantages to the public, such as individual private citizens or businesses, of
implementing the new or amended provisions; (2) the primary advantages and disadvantages to the
agency or the Commonwealth; and (3) other pertinent matters of interest to the regulated community,
government officials, and the public. If there are no disadvantages to the public or the Commonwealth,
please indicate.

1. Public: Advantages to the regulated community include more certainty, as various long-standing EPA
policies are now codified into the regulations, and more specifics as to what is and is not subject to major
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source NSR have been added. Added flexibility in business planning will be realized, as new projects
that either have a positive or no negative impact on the environment can be implemented without
undergoing costly and time-consuming NSR permitting. The general public will benefit from a reduction in
the health and welfare effects of air pollution, as the new rules encourage the application of air pollution
control equipment and work practices. While there is a slight immediate disadvantage to the public in that
changes to a source may no longer be scrutinized through the traditional approach of a permitting
analysis for every facility change, this disadvantage will be outweighed over time as focus will be shifted
to activities with more significant impacts to the environment. This slight disadvantage will also be
outweighed by the additional recordkeeping that sources will have to conduct in order to justify projects
that are exempt from major source NSR.

2. Department: The department will benefit by diverting its limited resources to projects with a potentially
significant impact to the environment rather than on projects with positive or neutral effects to the
environment. Permitting resources will be diverted to projects with more of an impact on the environment.
There may be a slight initial disadvantage to compliance and enforcement staff in that additional, closer
scrutiny will be required of facility inspections and review; however, this will be outweighed over time as
the system eliminates attention to less important programs and diverts it to areas that genuinely require
greater scrutiny. The department will also benefit from the availability of additional recordkeeping that
sources will have to conduct in order to justify projects that are exempt from major source NSR.

Changes Made Since the Proposed Stage

Please describe all changes made to the text of the proposed regulation since the publication of the
proposed stage. For the Registrar’s office, please put an asterisk next to any substantive changes.

Section Requirement at What has changed Rationale for change
number proposed stage

Article 6 of 9 VAC 5 Chapter 80

1110 C | Definitions of “applicable Revised. Clarifications.

federal requirement” and
“secondary emissions."
Article 8 of 9 VAC 5 Chapter 80

1605 D | Applicability. Revised. Clarification.

*1605 E | Applicability. Deleted. Board action.

1605 E | General requirements. Revised. Renumbering to reflect

through deletions, corrections,

L clarifications.

*1605 F | Applicability. Revised. Board action.

*1605 H | Clean Unit requirements. Deleted. Vacated by court.

5

*1605J | PCP requirements Deleted. Vacated by court.

1615 C | Definitions of "applicable Revised. Clarifications and
federal requirement,” corrections.

“major emissions unit,”
subdivision a (1) of “net
emissions increase,”
“potential to emit.”
*1615 C | Definition of “baseline Revised. Board action.
actual emissions,”
subdivision b.
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1615 C | Definition of “net emissions | Increase or decrease in actual Correction.
increase,” subdivision ¢ emissions is creditable only if the
board has not relied on it in issuing
a permit under this chapter.
*1615 C | Definition of “projected Revised. Board action.
actual emissions,”
subdivision c.
*1615 C | Definitions of “Clean Unit,” | Deleted. Vacated by court.
“pollution control project,”
and “pollution prevention.”
*1615 C | Definition of “effective date | Deleted. Board action.
of this revision.”
*1615 C | Definition of “major Subdivision ¢ (8) deleted; (9) and Vacated by court.
modification,” subdivision ¢ | (10) renumbered.
(8), (9), and (10); PCP
requirements.
*1615 C | Definition of “net emissions | Deleted. Vacated by court.
increase,” subdivisions ¢
and f (4), Clean Unit
requirements.
1615 C | Definition of “significant,” Revised. EPA proposed rule.
subdivision a, emissions
rate for PM, 5.
1625 E | Combining of permits. Revised. Clarifications and
and F corrections.
1695 A | Emissions effect on Class | | Revised. Corrections.
2c;C1 | areas.
1735 Air quality analysis. Revised. Corrections.
1765 Sources affecting federal Revised. Corrections.
class | areas.
*1785 B | Source obligation. Revised to remove clean unit Vacated by court;
provision. numbering correction.
1785 E | Significant emissions Revised. Clarification.
notification.
1825 B | Affect on increment. Revised. Correction.
4b
*1835 Clean Unit test for units Deleted. Vacated by court.
subject to BACT or LAER
*1845 Clean Unit test for units Deleted. Vacated by court.
comparable to BACT.
*1855 PCP requirements. Deleted. Vacated by court.
1865 D | PAL requirements. Revised. Clarifications.
and J 2
*1865 P | PAL requirements. Revised. Board action.
1925 A | Changes to permits. Revised. Corrections and
and B clarifications.
1935 A | Combining of permits. Deleted. Correction.
4
1945 A, | Minor permit amendments. | Revised. Corrections and
B, C clarifications.
1955 A | Significant amendment Revised. Corrections and
procedures. clarifications.
1965 A | Reopening for cause. Deleted. Correction.
4
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1985 A | Permit invalidation. Revised. Federal program
and B consistency.
Article 9 of 9 VAC 5 Chapter 80
2000 E | Applicability. Revised. Corrections and
clarifications.
*2000 F | Applicability. Deleted. Board action.
2000 E | Applicability. Revised. Renumbering to reflect
through deletions, corrections,
M clarifications.
*2000 F | Applicability. Revised. Board action.
*2000 1 | Clean Unit requirements. Deleted. Vacated by court.
5
*2000 K | PCP requirements. Deleted. Vacated by court.
*2010 C | Definitions of “Clean Unit,” | Deleted. Vacated by court.
“pollution control project,”
and “pollution prevention.”
2010 C | Definitions of “applicable Revised. Corrections and
federal requirement,” clarifications.
“major emissions unit,”
“potential to emit,” and
“regulated NSR pollutant.”
*2010 C | Definition of “baseline Revised. Board action.
actual emissions,”
subdivision b.
*2010 C | Definition of “major Deleted. Vacated by court.
modification,” subdivision ¢
(8), PCP requirements.
*2010 C | Definition of “net emissions | Deleted; renumbering throughout Vacated by court.
increase,” subdivisions ¢ remainder.
(3) and e (5), Clean Unit
requirements.
2010 C | Definition of “net emissions | Increase or decrease in actual Revised: correction.
increase,” subdivision c. emissions is creditable only if the
board has not relied on it in issuing
a permit under this chapter.
*2010 C | Definition of “projected Revised. Board action.
actual emissions,”
subdivision c.
2010 C | Definition of “significant,” Added. EPA proposed rule.
subdivision b, significance
levels for PMyy and PM, 5.
2020 C | Source relocation. Deleted. Correction.
2020 C- | General requirements. Revised. Renumbering,
F corrections, clarifications.
2050 B | Emissions caps. Deleted. Redundant.
2050 B | Permit requirements. Revised. Renumbering.
and C
*2091 B | Clean Unit requirement. Deleted. Vacated by court.
2091 Significant emissions Revised. Clarification.
notification.
2120J | Appendix S Revised. Correction.
*2120 L | Clean Unit and PCP Deleted; renumbered accordingly. Vacated by court.
and M; | requirements.
N
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2130 De minimis increases and Revised. Corrections.
modifications.

*2141 Clean Unit test for units Deleted. Vacated by court.
subject to BACT or LAER

*2142 Clean Unit test for units Deleted. Vacated by court.
comparable to BACT.

*2143 PCP requirements. Deleted. Vacated by court.

2144 D | PAL requirements. Revised. Clarifications.

and J 2

*2144 P | PAL requirements. Revised. Board action.

2180 A | Permit invalidation. Revised. Federal program

consistency.

2200 A | Changes to permits. Revised. Corrections and

and B clarifications.

2210 A | Combining of permits. Deleted Correction.

4

2220 A, | Minor permit amendments. | Revised. Corrections and

B, C clarifications.

2230 A | Significant amendment Revised. Corrections and
procedures. clarifications.

2240 A | Reopening for cause. Revised. Corrections and

clarifications.

Public Comment

Please summarize all public comment received during the public comment period following the
publication of the proposed stage, and provide the agency response. If no public comment was received,
please so indicate.

A summary and analysis of the public testimony, along with the basis for the decision of the board, is
attached.

All Changes Made in this Regulatory Action

Please detail all changes that are being proposed and the consequences of the proposed changes.
Detail new provisions and/or all changes to existing sections.

Current section Proposed Current requirement Proposed change and rationale
number new section
number, if
applicable
Article 4 of 9 VAC 5 Chapter 50
270Band C Control technology Revised. Federal requirement.

requirements for achieving
the lowest achievable
emissions rate.

280Band C Control technology Revised. Federal requirement.
requirements for achieving
best available control
technology.

Article 6 of 9 VAC 5 Chapter 80 — SEE ALSO “CHANGES MADE SINCE PROPOSED STAGE.”
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1100 G

Exemption exception.

Removed. Consistency with
removal of 80-1310.

1110 C, Terms
defined.

See below.

See below.

applicable federal
requirement, major
NSR program,
minor NSR
program

Terms defined.

Revised. Correction.

emissions cap

Terms defined.

Revised. Consistency with state
permit program.

pollution control
projects, targeted
regulated air

Terms defined.

Definitions removed. Federal
requirement.

pollutants
1310 Pollution control projects. Repealed. Federal requirement.
Article 8 of 9 VAC 5 Chapter 80 - SEE ALSO “CHANGES MADE SINCE PROPOSED STAGE.”
1700 A 1605 A Applicability. Revised. Federal requirement.
1700 C 1605 C Applicability. Revised. Federal requirement.
1700 D 1605 D Applicability. Revised. State requirement.
1700 E 1605 E Applicability. Revised. Federal requirement
1700 F 1605 F Applicability. Revised. Renumbering.
1700 G 1605 G Circumvention. Relocated from 1960, state
requirement.
1605 H Applicability. Added, federal requirement.
through J
1605 K, L Applicability. Added. State requirements.
1710 B 1615B Application of definitions to Revised. State requirements.
the article.
1710 C, Terms 1615 C See below. See below.

defined.

baseline
concentration,
BACT, complete,
construction,
emissions unit,
federally
enforceable, major
modification, major
stationary source,
necessary
preconstruction
approvals or
permits, secondary
emissions,
significant,
stationary source

Terms defined.

Revised. State and federal
requirements.
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effective date of
this revision,
EUSGU,
enforceable as a
practical matter,
federal operating
permit, federal
operating permit
program, LAER,
major NSR permit,
major NSR permit
program, minor
NSR permit, minor
NSR permit
program, NSR
permit, NSR
permit program,
project, regulated
NSR pollutant,
state operating
permit, state
operating permit
program

Terms defined.

Added. State and federal
requirements.

actual emissions,
clean coal
technology, clean
coal technology
demonstration
project, net
emissions
increase

Terms defined.

Revised, federal requirements.

baseline actual
emissions,
projected actual
emissions,
reactivation of a
very clean coal-
fired EUSGU,
repowering,
temporary clean
coal technology
demonstration
project

Terms defined.

Added, federal requirements.

actuals PAL for a
major stationary
source, allowable
emissions,
potential to emit,

Terms defined.

Revised. Federal PAL
requirements.

10
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CEMS, CERMS,
CPMS, major
emissions unit,
PAL, PAL effective
date, PAL effective
period, PAL major
modification, PAL
permit, PAL
pollutant, PEMS,
significant
emissions
increase,
significant
emissions unit,
small emissions
unit

Terms defined.

Added. Federal PAL
requirements.

pollution control
projects (PCPs)

Terms defined.

Deleted. Court remand.

clean unit, Terms defined. Deleted. Court remand.
pollution
prevention
RACT Terms defined. Added. Federal requirement.
1720 A 1625 A General requirement. Revised. Federal requirement.
1720B 1625 B General requirement. Added. Federal requirement.
1720 C 1625 C General requirement. Revised. State requirement.
1720 D 1625 D General requirement. Revised. Section renumbering.
1720 E 1625 E General requirement. Revised. State requirement.
1720 F, G, H 1625F, G, H General requirements. Added. State requirement.
1730 1635 Ambient air increments. Renumbered.
1740 1645 Ambient air ceilings. Renumbered.
1750 A 1655 A Applications. Revised. State requirement.
1750 C 1655 C Applications. Revised. State requirement.
1750 D Applications. Repealed. State requirement.
1750 F Applications. Relocated to definition of
“complete.”
1760 1665 Local zoning requirements. Revised. State requirement.
1770 A 1675 A Performance testing. Revised. State requirement.
1770 B Performance testing. Deleted.
1770 C 1675 B Performance testing. Revised. State requirement.
1770 D Performance testing. Deleted. State requirement.
1770 E 1675 C Performance testing. Revised. State requirement.
1770 F 1675 D Performance testing. Revised. State requirement.
1675 E Performance testing. Added. State and federal
requirements.
1780 B 1685 B Stack heights. Added. Federal requirement.
1790 A Exemptions. Deleted. Federal requirement.
1790 B Exemptions. Deleted. Federal requirement.
1790 C Exemptions. Deleted. Federal requirement.
1790 D 1695 A Exemptions. Revised. Federal requirement.
1790 E 1695 B Exemptions. Revised. State requirement.
1790 F 1695 C Exemptions. Revised. Renumbered.
1790 G 1695 D Exemptions. Revised. Federal requirement;

renumbering.

11
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1790 H 1695 E Exemptions. Revised. Corrections;
renumbering.
17901 Exemptions. Deleted. Federal requirement.
1800 A 1705 A Control technology review. Revised. Federal requirement.
1800 B 1705 B Control technology review. Revised. Federal requirement.
1800 C 1705 C Control technology review. Revised. Federal requirement.
1810 A-B 1715 A Source impact analysis. Revised. Federal requirement.
1715B Source impact analysis. Added. Federal requirement.
1820 B 1725B Air quality models. Renumbered.
1830 1735 Air quality analysis. Revised. Correction,
renumbering.
1840 1745 Source information. Renumbering.
1850 1755 Additional impact analyses. Renumbering.
1860 1765 Federal class | areas. Revised. Correction,
renumbering.
1870 A 1775 A Public participation. Revised. State and federal
requirements.
1870 F 1775 F Public participation. Revised. State requirement.
1870 G 1775 G Public participation. Added. State requirement.
1880 A 1785 A Source obligation. Revised. Federal requirement.
1880 B 1785B Source obligation. Revised. Federal requirement.
1785 C Source obligation. Added. Federal requirement.
1880 C 1785 D Source obligation. Revised. Federal requirement.
1880 D 1785 E Source obligation. Added. State requirement.
1890 1795 Environmental impact Revised. Renumbering.
statements.
1900 1805 Disputed permits. Revised. Corrections.
1920 1825 Innovative control technology. | Revised. Renumbering.
1835 Clean Unit test for units Deleted. Court remand.
subject to BACT or LAER
1845 Clean Unit test for units Deleted. Court remand.
comparable to BACT.
1855 PCP requirements. Deleted. Court remand.
1865 PALs. Added. Federal requirements for
PALs.
1925 Changes to permits. Added. State requirement.
1935 Administrative permit Added. State requirement.
amendments.
1945 Minor permit amendments. Added. State requirement.
1955 Significant permit Added. State requirement.
amendments.
1965 Reopening for cause. Added. State requirement.
1930 Reactivation and permanent Repealed. State requirement.
shutdown.
1940 1975 Transfer of permits. Revised. State requirement.
1950 A-D 1985 A-D Permit invalidation, Revised. Federal requirement.
suspension, revocation and
enforcement.
1950 E-J 1985 E-J Permit invalidation, Revised. State requirement.
suspension, revocation and
enforcement.
1960 Circumvention. Relocated to 1700 G.
1970 Review and confirmation. Repealed. State requirement.

12
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1995

Existence of permit no
defense.

Added. State requirement.

Article 9 of 9 VAC 5

Chapter 80 - SEE ALSO “CHANGES MADE SINCE PROPOSED STAGE.”

2000 A Applicability Revised. Federal requirement.
2000 E Applicability Revised. Federal requirement.
2000 F-G Applicability Revised. Federal requirement.
2000 I-K Applicability. Revised. Federal requirement.
2000 L-M Applicability Revised. State requirement.
2010 C, Terms See below. See below.

defined.

emissions cap, Revised. State and federal

emissions unit,
enforceable as a
practical matter,
federally
enforceable, major
modification, major
stationary source,
necessary
preconstruction
approvals or
permits, regulated
NSR pollutant,
secondary
emissions, state
operating permit
program,
stationary source

requirements.

BACT, effective
date of this
revision, EUSGU,
Federal Land
Manager, federal
operating permit,
federal operating
permit program,
major NSR permit,
major NSR permit
program, minor
NSR permit, minor
NSR permit
program, NSR
permit, NSR
program, PSD
program, project,
state operating
permit

Added, state and federal
requirements.

actual emissions,
net emissions
increase

Revised.

Federal requirements.

13
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baseline actual
emissions, clean
coal technology,
clean coal
technology
demonstration
project, projected
actual emissions,
temporary clean
coal technology
demonstration
project

Added. Federal requirements.

potential to emit

Revised. Federal PAL
requirements.

actuals PAL for a
major stationary
source, allowable
emissions, CEMS,
CERMS, CPMS,
major emissions
unit, PAL, PAL
effective date, PAL
effective period,
PAL major
modification, PAL
permit, PAL
pollutant, PEMS,
significant
emissions
increase,
significant
emissions unit,
small emissions
unit

Added. Federal PAL
requirements.

pollution control

Deleted. Court remand.

project (PCP)

Clean Unit, Deleted. Court remand.

pollution

prevention

minor NSR, Removed. State requirement.

qualifying

pollutant,

reconstruction

2020 A General requirement. Revised. Federal requirement.

2020 C General requirement. Added. State requirement.

2020 D-G General requirement. Revised. Renumbering; state

requirement.

2040 Application information Revised. State and federal
required. requirements.

2050 Standards and conditions for | Revised. Federal requirement.
granting permits.

2060 Action on permit application. Revised. State requirement.

2070 Public participation. Revised. State requirement.

2090 Application review and Revised. Federal requirement.

analysis.

14
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2091 A-D Source obligation. Added. Federal requirement.
2091 E Source obligation. Added. State requirement.
2110 Interstate pollution Revised. Federal requirement.
abatement.
2120 D-G Offsets. Revised. State requirement.
2120 L-N Offsets. Added. Federal requirement.
2140 Exception. Revised. State requirement.
2141 Clean units. Deleted. Court remand.
2142 Clean units. Deleted. Court remand.
2143 Deleted. Court remand.
2144 Added. Federal requirements for
PALs.
2180 Permit invalidation, Revised. State and federal
suspension, revocation and requirements.
enforcement.
2210B Administrative permit Revised. State requirements.
amendments.
2240 Reopening for cause. Revised. State requirements.

Regulatory Flexibility Analysis

Please describe the agency’s analysis of alternative regulatory methods, consistent with health, safety,
environmental, and economic welfare, that will accomplish the objectives of applicable law while
minimizing the adverse impact on small business. Alternative regulatory methods include, at a minimum:
(1) the establishment of less stringent compliance or reporting requirements; (2) the establishment of less
stringent schedules or deadlines for compliance or reporting requirements; (3) the consolidation or
simplification of compliance or reporting requirements; (4) the establishment of performance standards for
small businesses to replace design or operational standards required in the proposal; and (5) the
exemption of small businesses from all or any part of the requirements contained in the proposal.

The primary purpose of the regulatory flexibility analysis is to identify and address regulatory alternatives
which minimize any significant impact of the regulation on small businesses. These regulations were
developed to provide regulatory relief for large industry from the major NSR permitting program following
a specific structure set forth by EPA. However, major industries in Virginia also include a significant
number of small businesses. Because the structure of the regulations follows specific requirements set
forth by federal regulations, it is difficult to promulgate requirements unique to small businesses.
However, the regulations will not have a significant impact on small businesses because the regulations
relieve the regulatory burden, or otherwise have a positive economic effect, on all of the entities subject to
the regulations.

Therefore, any (1) establishment of less stringent compliance or reporting standards; (2) establishment of
less stringent schedules or deadlines for compliance or reporting requirements; (3) consolidation or
simplification of compliance or reporting requirements; (4) establishment of performance standards for
small businesses to replace design or operational standards required in the proposed regulation; or (5)
exemption of small businesses from all or any part of the requirements contained in the proposed
regulation for all businesses would directly, significantly and adversely affect the benefits that would be
achieved through the implementation of the regulations and possibly jeopardize compliance with federal
requirements.

These regulation changes will reduce the regulatory burden associated with the major NSR program for
all sources, including all small businesses, by improving the operational flexibility of owners and
operators, improving the clarity of requirements, and providing alternatives that sources may take
advantage of in order to further improve their operational flexibility. As a result, the program changes
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provided in the final rule are not expected to result in any increases in expenditure by any small business.

We have therefore concluded that these final regulations will relieve regulatory burden for all affected
entities, including small businesses.

Legal Requirements

Please identify the state and/or federal source of the legal requirements that necessitate promulgation of
the proposal, including: (1) the most relevant law and/or regulation, including Code of Virginia citation and
General Assembly bill and chapter numbers, if applicable, and (2) promulgating entity, i.e., the agency,
board, or person. Describe the legal requirements and the extent to which the requirements are
mandatory or discretionary.

Promulgating Entity

The promulgating entity for this regulation is the State Air Pollution Control Board.

Identification of Specific Applicable Federal Requirements

On December 31, 2002, EPA promulgated its final rule revising the federal New Source Review (NSR)
permitting program for PSD (attainment) and nonattainment areas, by publishing the rule in the Federal
Register (67 FR 80185). The new rule, signed by the Administrator on November 22, 2002, affects 40
CFR 51.165 and 40 CFR 51.166. The new rule incorporates five main elements: changes to the method
for determining baseline actual emissions; changes to the method for determining emissions increases
due to an operational change; provisions for pollution control projects (PCPs); provisions for Clean Units;
and provisions to allow for plantwide applicability limits (PALs). EPA states in the Federal Register that
the final rule revisions become effective on March 3, 2003 and will apply beginning on that date in any
area for which EPA is the permit reviewing authority, and in any area for which EPA has delegated the
authority to issue permits under the federal program to the state or local agency. In areas where the state
or local agency is administering the NSR program under an approved SIP, the state or local agency must
adopt and submit revisions to the SIP to reflect the rule revisions no later than January 2, 2006. The
revised SIP must be the same as or equivalent to the revised federal program.

On June 24, 2005, the D.C. Circuit Court of Appeals vacated the Clean Unit and PCP provisions, which
therefore can no longer be legally implemented.

Prevention of Significant Deterioration (PSD)

Part C of the Clean Air Act is entitled, "Prevention of Significant Deterioration of Air Quality." As
described in section 160, the purpose of Part C is to protect existing clean air resources. Part C requires
that the SIP include a PSD program. Section 161 of Part C says:

In accordance with the policy of section 101(b)(1), each applicable implementation plan shall
contain emission limitations and such other measures as may be necessary, as determined under
regulations promulgated under this part, to prevent significant deterioration of air quality in each
region (or portion thereof) designated pursuant to section 107 as attainment or unclassifiable.

This means that the air in areas that meet national clean air standards may not be allowed to become
less clean, that is, to deteriorate.

Sections 162 through 169B go on to provide the details of how each state's PSD program is to be
designed and operated. Section 165, "Preconstruction Requirements," is the section of the Act that deals
with new source review permit programs. This section requires that sources obtain permits
demonstrating that they will not contribute to air pollution in excess of that allowed by the Act. Section
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165 also specifies what steps are needed to coordinate this permitting process with the Federal Land
Managers, who are responsible for maintaining air quality in the cleanest areas of the country: the
national parks. Section 165 specifies that new sources locating in attainment areas must meet Best
Available Control Technology (BACT), which is defined in 8 169. Section 166 requires EPA to regulate
certain types of pollutants in PSD areas.

40 CFR 51.166 provides details of what state PSD programs must include. These details include how to
revise the program, how and when to assess the program, public participation requirements, and how to
amend the program. Section 51.166(a)(1) states, "Each applicable State Implementation plan shall
contain emission limitations and such other measures as may be necessary to prevent significant
deterioration of air quality." Section 51.166(a)(7) specifies the source applicability for the review of major
sources and modifications and defines certain principles to be applied in the administration of the
program. The remainder of § 51.166 provides details on what the SIPs must contain.

Significant PSD concepts such as "major stationary source," "major modification," "net emissions
increase," "potential to emit,” "baseline concentration,” and "significant" are defined in § 51.166(b). In §
51.166(c), ambient air increments are found, while ambient air ceilings are specified in § 51.166(d). Area
classifications are restricted in § 51.166(e); exclusions from increment consumption are listed in 8§
51.166(f). Redesignation of Class I, Il, or Il areas is discussed in § 51.166(g) and stack height
requirements are given in § 51.166(h). Exemptions are found in § 51.166(i). Section 51.166(j) covers
control technology review, specifically 8 51.166(j)(2) and (3) which require that new sources or major
modifications must meet BACT as defined in 8 51.166(b)(12). Requirements for source impact analysis
are given in 8 51.166(k). Air quality models are described in 8 51.166(]). Preapplication analysis, post-
construction monitoring, and operation of monitoring stations are found in 8 51.166(m), air quality
analysis. Sources must provide information as described in § 51.166(n), as well as additional impact
analyses as described in § 51.166(0). Sources that affect federal Class | areas must meet the
requirements of 8 51.166(p), which also describes the responsibilities of the Federal Land Manager.
Public participation requirements are found in 8 51.166(q). Section 51.166(r) includes additional
information on source obligation, and 8§ 51.166(s) allows for the use of innovative control technologies.

The clean unit test for emissions units that are subject to BACT or LAER were originally described in §
51.166(t), while clean unit provisions for emissions units that achieve an emission limitation comparable
to BACT were covered in § 51.166(u). Pollution control project exclusion procedural requirements were
originally found in § 51.166(v). (Note that both of these provisions have been vacated through a court
order and cannot be legally implemented. As of this writing, EPA has not revised its regulations
accordingly.) Finally, the plan must provide for plantwide applicability limits, as described in 8 51.166(w).

Nonattainment

Part D of the Clean Air Act, "Plan Requirements for Nonattainment Areas," describes how nonattainment
areas are established, classified, and required to meet attainment. Subpart 1, Nonattainment Areas in
General, consists of 88 171 through 179, and provides the overall framework of what nonattainment plans
are to contain, permit requirements, planning procedures, motor vehicle emission standards, and
sanctions and consequences of failure to attain. Subpart 2, Additional Provisions for Ozone
Nonattainment Areas, consists of 8§ 181 through 185, and provides more detail on what is required of
areas designated as nonattainment for ozone.

Section 182 (a)(2)(C) sets out the general requirements for new source review programs in all
nonattainment areas and mandates a new and modified major stationary source permit program that
meets the requirements of 8§ 172 and 173 of the Act. Section 172 contains the basic requirement for a
permit program, while § 173 contains the specifics which are summarized below.

Section 173(a) provides that a permit may be issued if the following criteria are met:

1. Offsets have been obtained for the new or expanding sources from existing sources so that total
allowable emissions (i) from existing sources in the region, (ii) from new or modified sources which are
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not major emitting facilities, and (iii) from the proposed new source will be sufficiently less than total
emissions from existing sources prior to the application for the permit so as to represent reasonable
further progress.

2. The proposed source is required to comply with the lowest achievable emission rate (LAER).

3. The owner of the proposed source has demonstrated that all major stationary sources owned or
operated by the owner in the state are subject to emission limitations and are in or on a schedule for
compliance with all applicable emission limitations or standards.

4. The SIP is being adequately implemented for the nonattainment area in which the proposed source is
to be located.

5. An analysis of alternative sites, sizes, production processes, and environmental control techniques for
the proposed source demonstrates that benefits of the proposed source significantly outweigh the
environmental and social costs imposed as a result of its location, construction, or modification.

Section 173(b) prohibits the use of any growth allowance that is part of a SIP revision in effect prior to the
adoption of the 1990 Amendments to the Act for areas designated nonattainment after adoption of the
amendments.

Section 173(c) provides that the owner of the proposed new or modified source may obtain offsets only
from the nonattainment area in which the proposed source is to be located. Offsets may be obtained
from other nonattainment areas whose emissions affect the area where the proposed source is to be
located, provided the other nonattainment area has an equal or higher classification and the offsets are
based on actual emissions.

Section 173(d) provides that states must promptly submit any control technology information relative to
the permit program to EPA for entry into the BACT/LAER clearinghouse.

Section 173(e) provides that the permit program must allow the use of alternative or innovative means to
achieve offsets for emission increases due to rocket engine and motor firing and cleaning related to the
firing.

A major stationary source is defined for general application in 8 302 of the Act as "any facility or source of
air pollutants which directly emits, or has the potential to emit, one hundred tons per year or more of any
air pollutant." For nonattainment areas defined as serious or worse, 8 182(c) specifically defines a major
stationary source as a facility emitting fifty tons per year or more; and for nonattainment areas defined as
severe or worse, § 182(d) specifically defines a major stationary source as a facility emitting twenty-five
tons per year or more. Section 182(f) provides that requirements which apply to major stationary sources
of VOCs under the Act shall also apply to major stationary sources of NOx.

Section 182(a)(4) sets out the requirements for marginal areas with respect to offset ratios, providing for a
minimum ratio of total emissions reduction of VOCs to total increased emissions of VOCs of 1.1 to 1.
Likewise § 182(b)(5) sets out the offset requirements for moderate nonattainment areas, specifying the
ratio to be at least 1.15 to 1. Accordingly, § 182(c)(10) sets out the offset requirements for serious
nonattainment areas, specifying the ratio to be at least 1.2 to 1. Finally, § 182(d)(2) sets out the offset
requirements for severe nonattainment areas, specifying the ratio to be at least 1.3 to 1.

Sections 182(c)(6) through (c)(8) contain some additional specifics for serious or worse nonattainment
areas concerning the establishment of a de minimis level for expanding existing sources and the
allowance of internal offsets as an alternative to the permit requirements. New source permit programs
must include provisions to require permits for modifications of all existing sources unless the increase in
net emissions from the source does not exceed 25 tons when aggregated with all other net increases in
emissions from the source over any period of five consecutive calendar years, including the calendar year
in which the increase occurs. The program must also include provisions concerning internal offsets as
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alternatives to the permit requirements. For sources emitting less than 100 tons per year and applying for
a permit to expand, a permit will be required unless the owner elects to offset the increase by a greater
reduction in emissions of the same pollutant from other operations, units, or activities within the source at
an internal offset ratio of at least 1.3 to 1. If the owner does not choose the option of an internal offset, a
permit will be required but the control technology level required will be best available control technology
(BACT) instead of lowest achievable emission rate (LAER). For sources emitting 100 tons or more per
year and applying for a permit to expand, control technology requirements which constitute LAER will be
required unless the owner elects to offset the increase by a greater reduction in emissions of the same
pollutant from other operations, units, or activities within the source at an internal offset ratio of at least
1.3to 1.

40 CFR 51.165 enumerates permit requirements for nonattainment areas. This section describes what
permitting requirements are to be contained in the SIP. Specific definitions of key terms such as
"potential to emit," major stationary source," "major modification," "allowable emissions," and "lowest
achievable emission rate," are found in § 51.165(a)(1). In § 51.166(a)(2), the SIP must include a
preconstruction review program to satisfy the requirements of 88 172(b)(6) and 173 of the Act, and must
apply to any new source or modification locating in a nonattainment area; § 51.166(a)(2) also defines
certain principles to be applied in the administration of the program. Section 51.165(a)(3) describes how
emissions and emission reductions are to be measured and included in the SIP; § 51.165(a)(4) lists a
number of exemptions. Section 51.165(a)(5) stipulates that sources must meet the SIP as well as other
state and federal requirements. In accordance with § 51.165(a)(6), owners of projects at existing
emissions units at a major stationary source in circumstances where there is a reasonable possibility that
a project that is not a part of a major modification may result in a significant emissions increase must
monitor emissions and record and report certain data; additionally, 8 51.165(a)(7) requires that such
information be made available for review.

Section 51.165(b) requires that sources meet the requirements of § 110(a)(2)(d)(i). This section also
provides significance levels of pollutants which may not be exceeded by any source or modification.

Clean Unit Tests for emissions units that are subject to LAER, which provide the option of using the Clean
Unit Test to determine whether emissions increases at a clean unit are part of a project that is a major
modification, are described in § 51.165(c); similar provisions for emissions units that achieve an emission
limitation comparable to LAER are found in 8 51.165(d). Section 51.165(e) contains the procedural
requirements for pollution control project exclusions. (Note that both of these provisions have been
vacated through a court order and cannot be legally implemented. As of this writing, EPA has not revised
its regulations accordingly.) Finally, 8 51.165 (f) provides requirements for plantwide applicability limits.

General Federal Requirements

Sections 109 (a) and (b) of the Clean Air Act (CAA) require EPA to prescribe primary and secondary air
quality standards to protect public health and welfare, respectively, for each air pollutant for which air
quality criteria were issued before the enactment of the 1970 Clean Air Act. These standards are known
as the National Ambient Air Quality Standards (NAAQS). Section 109 (c) requires EPA to prescribe such
standards simultaneously with the issuance of new air quality criteria for any additional air pollutant. The
primary and secondary air quality criteria are authorized for promulgation under Section 108.

Section 110(a) of the CAA mandates that each state adopt and submit to EPA a plan which provides for
the implementation, maintenance, and enforcement of each primary and secondary air quality standard
within each air quality control region in the state. The SIP shall be adopted only after reasonable public
notice is given and public hearings are held. The plan shall include provisions to accomplish, among
other tasks, the following:

1. establish enforceable emission limitations and other control measures as necessary to meet the

applicable requirements of the CAA, including economic incentives such as fees, marketable permits, and
auctions of emissions rights;
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2. establish a program for the enforcement of the emission limitations and schedules for compliance; and

3. establish programs for the regulation of the modification and construction of any stationary source
within areas covered by the plan to assure the achievement of the ambient air quality standards, including
a permit program as required by Parts C and D of Title | of the CAA.

40 CFR Part 50 specifies the NAAQS: sulfur dioxide, particulate matter, carbon monoxide, ozone (and its
precursors, volatile organic compounds) nitrogen dioxide, and lead.

40 CFR Part 51 sets out requirements for the preparation, adoption, and submittal of SIPs. These
requirements mandate that any such plan shall include several provisions, as summarized below.

Subpart F (Procedural Requirements) specifies definitions of key terms, stipulations and format for plan
submission, requirements for public hearings, and conditions for plan revisions and federal approval.

Subpart G (Control Strategy) specifies the description of emissions reductions estimates sufficient to
attain and maintain the standards, the description of control measures and schedules for implementation,
time periods for demonstrations of the control strategy's adequacy, an emissions inventory, an air quality
data summary, data availability, special requirements for lead emissions, stack height provisions, and
intermittent control systems.

Subpart | (Review of New Sources and Modifications) specifies legally enforceable procedures, public
availability of information on sources, identification of responsible agency, and administrative procedures.

Section 51.160 of Subpart | specifies that the plan must stipulate legally enforceable procedures that
enable the permitting agency to determine whether the construction or modification of a facility, building,
structure or installation, or combination of these will result in either a violation of any part of a control
strategy or interference with attainment or maintenance of a national standard and, if such violation or
interference would occur, the means by which the construction or modification can be prevented. The
procedures must identify types and sizes of facilities, buildings, structures or installations which will be
subject to review and discuss the basis for determining which facilities will be subject to review. The
procedures must provide that owners of facilities, buildings, structures or installations must submit
information on the nature and amounts of emissions and on the location, construction and operation of
the facility. The procedures must ensure that owners comply with applicable control strategies after
permit approval. The procedures must discuss air quality data and modeling requirements on which
applications must be based.

Section 51.161 of Subpart | specifies that the permitting agency must provide opportunity for public
comment on information submitted by owners and on the agency's analysis of the effect of construction or
modification on ambient air quality, including the agency's proposed approval or disapproval. Section
51.161 also specifies the minimum requirements for public notice and comment on this information.

Section 51.162 of Subpart | specifies that the responsible agency must be identified in the plan.

Section 51.163 of Subpart | specifies that the plan must include administrative procedures to be followed
in determining whether the construction or modification of a facility, building, structure or installation will
violate applicable control strategies or interfere with the attainment or maintenance of a national standard.
Section 51.164 of Subpart | governs stack height procedures. It requires that such procedures provide a
degree of emission limitation required of any source for control of any air pollutant that is not affected by
so much of any source's stack height that exceeds good engineering practice (GEP) or by any other
dispersion technique. The procedures must provide that before a state issues a permit to a source based
on a GEP stack height that exceeds the standard allowable height, the state must notify the public of the
availability of the demonstration study and must provide opportunity for public hearing.

Subpart L (Legal Authority) specifies identification of legal authority to implement plans and assignment of
legal authority to local agencies.
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Section 51.230 of Subpart L specifies that each SIP must show that the state has the legal authority to
carry out the plan, including the authority to perform the following actions:

1. adopt emission standards and limitations and any other measures necessary for the attainment and
maintenance of the national ambient air quality standards;

2. enforce applicable laws, regulations, and standards, and seek injunctive relief;

3. obtain information necessary to determine whether air pollution sources are in compliance with
applicable laws, regulations, and standards, including authority to require recordkeeping and to make
inspections and conduct tests of air pollution sources; and

4. prevent construction, modification, or operation of a facility, building, structure, or installation, or
combination thereof, which directly or indirectly results or may result in emissions of any air pollutant at
any location which will prevent the attainment or maintenance of a national standard.

Section 51.231 of Subpart L requires the identification of legal authority as follows:

1. the provisions of law or regulation which the state determines provide the authorities required under §
51.231 must be specifically identified, and copies of such laws or regulations must be submitted with the
plan; and

2. the plan must show that the legal authorities specified in Subpart L are available to the state at the
time of submission of the plan.

State Requirements

Code of Virginia § 10.1-1307 A provides that the board may, among other activities, develop a
comprehensive program for the study, abatement, and control of all sources of air pollution in the
Commonwealth.

Code of Virginia § 10.1-1308 provides that the board shall have the power to promulgate regulations
abating, controlling, and prohibiting air pollution throughout or in any part of the Commonwealth in
accordance with the provisions of the Administrative Process Act. It further provides that the regulations
shall not promote or encourage any substantial degradation of present air quality in any air basin or
region which has an air quality superior to that stipulated in the regulations.

Please explain the need for the new or amended regulation and the potential consequences that may
result in the absence of the regulation. Detail the specific reasons the regulation is essential to protect
the health, safety or welfare of citizens. Discuss the goals of the proposal, environmental benefits of the
proposal, and the problems the proposal is intended to solve.

Identification of Specific Planning Requirements Establishing the Need

The current regulations governing major NSR may need to be amended in order to meet the new
requirements of a rule promulgated by U.S. EPA. EPA's major NSR reform rule incorporates the
following main elements: (i) changes to the method for determining baseline actual emissions; (ii)
changes to the method for determining emissions increases due to an operational change; and (iii)
provisions for PALSs.

Prevention of Significant Deterioration (PSD)
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The PSD program is designed to protect air quality in areas where the air is cleaner than required by the
NAAQS. The program has three classifications for defining the level of allowable degradation: Class | is
the most stringent classification, allowing for little additional pollution, while Class Il allows the most. All
of Virginia is classified at the moderate level, Class II, with the exception of two Class | federal lands.

The primary control measure of the PSD program is new source review. Prior to construction or
expansion of an industrial facility, a permit must be issued that ensures that the facility will not emit
pollutants in sufficient quantity to make a significant contribution to the deterioration of air quality or to
violate the NAAQS. Additionally, the owner must provide an analysis of the impairment to air quality
related values (including visibility) that would occur as a result of the source or modification. The permit
application and the department review and analysis must be subject to a public hearing prior to issuing
the permit. The facility must use the best available control technology to control emissions. If the facility
is to be located near a Class | area, the federal land manager (FLM) is involved in the review process.
Also in such cases, additional data with respect to impact on the Class | area is required. Any
disagreements with the FLM must be addressed prior to releasing the application and analysis to public
comment.

Nonattainment

When concentrations of ambient air pollution exceed the federal standard the area is considered to be out
of compliance and is designated as "nonattainment." Numerous counties and cities within the
Commonwealth have at one time been identified as ozone nonattainment areas according to the Act.
Currently, one area continues to be designated nonattainment for the 1-hour ozone standard, while a
number of new areas will be designated nonattainment for the 8-hour standard.

The Act has a process for evaluating the air quality in each region and identifying and classifying each
nonattainment area according to the severity of its air pollution problem for ozone. There are five
nonattainment area classifications called marginal, moderate, serious, severe and extreme. Marginal
areas are subject to the least stringent requirements and each subsequent classification (or class) is
subject to successively more stringent control measures. Areas in a higher classification of
nonattainment must meet the mandates of the lower classifications plus the more stringent requirements
of its own class. If a particular area fails to attain the federal standard by the legislatively mandated
attainment date, EPA is required to reassign it to the next higher classification level (denoting a worse air
quality problem), thus subjecting the area to more stringent air pollution control requirements.

Permits issued in nonattainment areas require the facility owner to apply control technology that meets
the lowest achievable emission rate and to obtain emission reductions from existing sources. The
emission reductions must offset the increases from the proposed facility by the ratio specified in the Act
for that particular nonattainment classification. The offset ratio for ozone nonattainment areas classified
as marginal is 1.1 to 1, for moderate areas 1.15 to 1, for serious areas 1.2 to 1, and for severe areas 1.3
to 1. For areas with no classification, the offset ratio is 1 to 1. For all other pollutants, the offset ratio is 1
to 1.

General Planning Requirements

Among the primary goals of the Clean Air Act (Act) are the attainment and maintenance of the National
Ambient Air Quality Standards (NAAQS) and the prevention of significant deterioration (PSD) of air quality
in areas cleaner than the NAAQS.

The Act gives EPA the authority to establish the NAAQS, which are designed to protect the health of the
general public with an adequate margin of safety. The NAAQS establish the maximum limits of pollutants
that are permitted in the outside ambient air. The Act requires that each state submit a plan (called a
State Implementation Plan or SIP), including any laws and regulations necessary to enforce the plan,
showing how the air pollution concentrations will be reduced to levels at or below these standards (i.e.,
attainment). Once the pollution levels are within the standards, the plan must also demonstrate how the
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state will maintain the air pollution concentrations at reduced levels (i.e., maintenance). The Virginia SIP
was submitted to EPA in early 1972. Many revisions to the SIP have been made since the original
submittal in 1972. The Clean Air Act is specific concerning the elements required for an acceptable SIP.
If a state does not prepare a SIP, or EPA does not approve a submitted SIP, then EPA itself is
empowered to take the necessary actions to attain and maintain the air quality standards. Generally, the
SIP is revised, as needed, based upon changes in the federal Clean Air Act and its requirements.

The heart of the SIP is the control strategy. The control strategy describes the measures to be used by
the state to attain and maintain the air quality standards. There are three basic types of control
measures: stationary source control measures, mobile source control measures, and transportation
source control measures. Stationary source control measures are directed at emissions primarily from
commercial/industrial facilities and operations. Mobile source control measures are directed at tailpipe
and other emissions from motor vehicles, and transportation source control measures affect motor vehicle
location and use.

A key control measure for managing the growth of new emissions is to require preconstruction review of
new major facilities or major modifications to existing ones. This review is accomplished through a permit
program for new and modified stationary sources. The program requires that owners obtain a permit prior
to the construction of a new industrial or commercial facility or the modification (physical change or
change in the method of operation) of an existing one. Program requirements differ according to the
facility's potential to emit a certain amount of a specific pollutant and the air quality status of the area
where the facility is or will be located. Requirements for facilities considered major due to their potential
to emit a specified pollutant are more stringent than for less polluting facilities. Requirements for major
facilities in nonattainment areas are considerably more stringent than for those in areas which meet the
standard.

Impact on Family

Please assess the impact of the proposed regulatory action on the institution of the family and family
stability including to what extent the regulatory action will: (1) strengthen or erode the authority and rights
of parents in the education, nurturing, and supervision of their children; (2) encourage or discourage
economic self-sufficiency, self-pride, and the assumption of responsibility for oneself, one’s spouse, and
one’s children and/or elderly parents; (3) strengthen or erode the marital commitment; and (4) increase or
decrease disposable family income.

It is not anticipated that these regulation amendments will have a direct impact on families. However,
there will be positive indirect impacts in that the regulation amendments will ensure that the
Commonwealth's air pollution control regulations will function as effectively as possible, thus contributing
to reductions in related health and welfare problems.
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COMMONWEALTH OF VIRGINIA
STATE AIR POLLUTION CONTROL BOARD

SUMMARY AND ANALYSIS OF PUBLIC TESTIMONY RECEIVED
DURING SUSPENSION COMMENT PERIOD FOR
REGULATION REVISION EO03
CONCERNING

Major New Source Review Reform
(9 VAC 5 CHAPTER 80)

INTRODUCTION

On July 11, 2005, the board published for public comment a proposal to amend its regulations
concerning major new source review reform. In response to that request, comments were
submitted that resulted in several changes being made to the original proposal. On December
8, 2005, the board adopted final amendments to its regulations concerning major new source
review reform. The final regulation amendments as adopted were published in the Virginia
Register on January 23, 2006 and were to become effective on February 22, 2006. Pursuant to
8 2.2-4007 K of the Code of Virginia, at least 25 persons requested an opportunity to submit oral
and written comments on the changes to the proposed regulation. Because of the substantive
nature of these additional changes and the requests from petitioners, the effective date was
suspended and the proposal was reopened for public comment on those changes to the final
regulation.

A public meeting was advertised accordingly and held in Richmond on April 5, 2006 and the
public comment period closed on April 5, 2006. The substantive changes made to the proposed
regulation subject to the public comment period are summarized below followed by a summary
of the public participation process and an analysis of the public testimony, along with the basis
for the decision of the board.

SUMMARY OF CHANGES TO ORIGINAL PROPOSAL

Below is a brief summary of the substantive changes made to the original proposal.

1. Provisions tying the effective date of the final rules to EPA approval were removed. [9 VAC
5-80-1605 E, 9 VAC 5-80-1615 C (definition of “effective date of this revision”) 9 VAC 5-80-2000
F, 9 VAC 5-80-2010 C (definition of “effective date of this revision”)]

2. Provisions for Clean Units were removed. [9 VAC 5-80-1605 H 5 and 6, 9 VAC 5-80-1615 C
(definitions of “Clean Unit” and “net emissions increase”), 9 VAC 5-80-1785 B, 9 VAC 5-80-
1835, 9 VAC 5-80-1845, 9 VAC 5-80-2000 G 5 and 6, 9 VAC 5-80-2010 C (definitions of “Clean
Unit” and “net emissions increase”), 9 VAC 5-80-2091 B, 9 VAC 5-80-2120 L, 9 VAC 5-80-2141,
9 VAC 5-80-2142]

3. Provisions for pollution control projects (PCPs) were removed. [9 VAC 5-80-1605 J, 9 VAC
5-80-1615 C (definitions of “major modification,” “pollution control project” and “pollution
prevention”), 9 VAC 5-80-1855, 9 VAC 5-80-2000 J, 9 VAC 5-80-2010 C (definitions of “major
madification,” “pollution control project,” and “pollution prevention.”), 9 VAC 5-80-2120 M and N,
9 VAC 5-80-2143]
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4. The definition of “baseline actual emissions” was revised to allow sources the use of a
different time period in determining baseline actual emissions if a case can be made that the
proposed alternative time period is more representative of normal source operation. [9 VAC 5-
80-1615 C, subdivision b of definition of “baseline actual emissions”, 9 VAC 5-80-2010 C,
subdivision b of definition of “baseline actual emissions”]

5. Provisions that exclude emission increases that could be accommodated and are unrelated
to the project, including demand growth, from projected actual emissions were removed. [9
VAC 5-80-1615 C (definition of “projected actual emissions,” subdivisions b, ¢ and d), 9 VAC 5-
80-1785 B 1 ¢, 9 VAC 5-80-2010 C (definition of “projected actual emissions,” subdivisions b, ¢
and d), 9 VAC 5-80-2091 B 1 c]

SUMMARY OF PUBLIC PARTICIPATION PROCESS

A public meeting was held in Richmond, Virginia on April 5, 2006. Three persons attended the
meeting, one of whom offered testimony; and 12 additional written comments were received
during the public comment period. As required by law, notice of this meeting was given to the
public on March 6, 2006 in the Virginia Register. In addition, personal notice of this meeting and
the opportunity to comment was given by mail to those persons on the Department of
Environmental Quality's (DEQ’s) list to receive notices of proposed regulation revisions. A list of
meeting attendees and the complete text or an account of each person's testimony is included
in the meeting report which is on file at DEQ.

ANALYSIS OF TESTIMONY

Below is a summary of each person's testimony and the accompanying analysis. Included is a
brief statement of the subject, the identification of the commenter, the text of the comment and
the board's response (analysis and action taken). Each issue is discussed in light of all of the
comments received that affect that issue. The board has reviewed the comments and
developed a specific response based on its evaluation of the issue raised. The board's action is
based on consideration of the overall goals and objectives of the air quality program and the
intended purpose of the regulation.

Demand Growth: General Issues
1. SUBJECT: Support for removal of demand growth provisions.
COMMENTER: Southern Environmental Law Center (SELC) on behalf of American

Lung Association of Virginia, Appalachian Voices, National Parks Conservation Association,
Virginia Conservation Network, Virginia League of Conservation Voters

TEXT: When EPA first put forth an actual-to-projected-actual test for non-power plant
sources, it proposed eliminating the demand growth exclusion from projected actuals for both
electric utilities and other industrial facilities, stating, “Demand is inextricably intertwined with
changes that improve a source’s ability to utilize its capacity; thus, it cannot be said that demand
growth is an ‘independent factor,” separate from a given physical or operational change.” That
is, EPA initially identified the fundamental problem with a demand growth exception--that there
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is no plausible way to distinguish emissions increases solely attributable to demand growth from
emissions increases due to a physical change at emissions unit.

Even worse, because demand growth is so difficult to identify, the exemption relies nearly
exclusively on the operator to inform regulators when an emissions increase is due to an NSR-
triggering event or due simply to exempted demand growth. It is this aspect of the exemption
that creates the dramatic potential for abuse. As EPA remarked:

[T]he demand growth exclusion is problematic because it is self-implementing and self-
policing. Because there's no specific test available for determining whether an
emissions increase indeed results from an independent factor such as demand growth,
versus factors relating to the change at the unit, each company with a utility unit
presently adopts its own interpretation. . . . Moreover, such companies are not
necessarily required to provide their interpretation of demand growth-related emissions
to the permitting agency. Thus, with minimal, if any, explanation, a source may merely
deduct the emissions increases it believes are attributable to demand growth from the
total emissions data it supplies to the permitting agency demonstrating that it is below its
projected future actuals. Vesting such unrestricted discretion in the regulated entity
inevitably leads to enforcement problems.

At the December 2005 meeting, the board raised this precise enforcement concern with the
representative for the Virginia Manufacturers Association (VMA), who conceded that if a
demand growth exception was adopted, regulators would have to trust industrial operators to
accurately deduct demand growth-related emissions from their projected actuals. The VMA
argued that such blind trust would be acceptable because only the regulated industries could
adequately understand their own unique economic and operating conditions. The board rightly
rejected this explanation for what it is--a rationalization for allowing the fox to guard the
henhouse.

Moreover, while the demand growth exemption would bring significant complications and costs
to NSR enforcement (as well as increases in air pollution), it would not to provide any
concomitant benefits. This is because the primary rationale for the exemption--that emission
increases unrelated to a physical or operational change should not trigger NSR--is already
present in the governing federal statute. (The Clean Air Act defines "modification” as "any
physical change in, or change in the method of operation of, a stationary source which
increases the amount of any air pollutant emitted by such source or which results in emission of
any air pollutant not previously emitted.”) Stated differently, if DEQ determines that an
emissions increase is not due to a "physical change in, or change in the method of operation of,
a stationary source," then DEQ will exempt the emissions increases from NSR without any
obligation to separate out demand growth emissions.

The demand growth exemption would replace DEQ's authority with the absurdity of self-
enforcement. There is no conceivable need for DEQ to surrender its enforcement discretion to
the regulated industries through adoption of this unworkable and unenforceable exemption.

In 2002, when EPA reversed course to add a demand growth exemption, it failed to provide any
method for distinguishing emissions increases solely attributable to demand growth from
emissions increases due to a physical change. The demand growth exclusion, therefore, would
create a major loophole in the NSR program that would allow sources both to under-predict
future emissions and to avoid enforcement for exceeding projected actual permit limits by
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attributing the emissions to demand growth. Sources would maintain that any post-change
emissions increases due to output increases up to pre-change nameplate capacity are due to
demand growth, regardless of the facility's pre-change actual operating profile.

NSR plays a vital role in improving Virginia's air quality. NSR is unique in that it is a proactive
environmental program, giving the Commonwealth the ability to assess potential impacts of new
pollution sources before they are constructed, and to ensure that sources can be
accommodated within an area's overall plan for maintaining or achieving healthy air. In deleting
the demand growth exemption, the board has recognized the importance of NSR. The demand
growth exclusion provides no benefit for NSR enforcement, and would in fact guarantee
massive, unregulated increases in pollution. It should not be included in Virginia's NSR
regulations.

RESPONSE: As the commenter correctly asserts, the concept of a demand growth
exemption is already present in the Clean Air Act definition of "modification”; the reform
revisions merely make this provision clear. Earlier in the definition of “projected annual
emissions,” the Virginia regulations state that in determining the projected actual emissions, the
owner shall consider all relevant information, including but not limited to, historical operational
data, the company's own representations, the company's expected business activity and the
company's highest projections of business activity, the company's filings with the state or federal
regulatory authorities, and compliance plans under the approved implementation plan.
Exclusions related to demand growth would obviously be considered to be part of the “relevant
information” to be considered by the source and provided to DEQ. Removal of the specific
exclusions in subdivision ¢ do not prevent a source from incorporating these exemptions in
determining their projected emissions; rather, it removes detail useful to both DEQ and the
source in making such a determination.

It is unclear why the commenters characterize demand growth as “difficult to identify,” as the
specific types of information to be maintained and reported by the source are clearly identified in
the regulations. The commenters do not suggest who, other than the company, could provide
this information—indeed, the board customarily relies on all regulated sources to provide the
documentation from which permitting and compliance decisions are made. Finally, the
regulations also specify that this information be submitted to the board in advance of initiating
the project. Should the information be faulty or inadequate, the project could not proceed until
these requirements were met to the satisfaction of the board. How this process would constitute
a replacement of DEQ enforcement authority is not explained by the commenters.

To characterize the inclusion of demand growth as “blind trust” and a “surrender of enforcement
discretion” is inaccurate. All reporting and recordkeeping relies, in some degree, on the source
to properly develop and maintain information sufficient to demonstrate compliance. Sometimes
what is required of the source is explicitly spelled out in the regulations: they shall install a
monitor, measure X pollutant, and demonstrate x levels of emissions. Sometimes there is a
more general directive to the source: they shall operate in such a way as to minimize emissions.
Either way, the source must demonstrate to the satisfaction of the board that they are meeting
the requirements of the applicable regulatory program. It is obviously in the best interest of the
source to maintain information sufficient to justify its actions and to avoid compliance problems.
This is true of all emissions information, and not just that attributable to demand growth.

In the case of the demand growth exclusion, there are a number of provisions in the regulations
that require reporting of emissions attributed to demand growth, and consequences if the
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source’s actual emissions do not meet the predicted levels. For example, in the PSD regulation,
9 VAC 5-40-1785 B 1 c requires that before beginning actual construction of the project, the
owner shall document and maintain a record of the description of the applicability test used to
determine that the project is not a major modification for any regulated NSR pollutant, including
the baseline actual emissions, the projected actual emissions, and any netting calculations. 9
VAC 5-80-1785 D further requires that the owner provide notice of the availability of the required
advance information to the board before beginning actual construction. This section also
specifies that should a given project be part of a major modification that resulted in a significant
emissions increase, the owner is in violation of the rules of the board and may be subject to
enforcement action. Finally, this information may be reviewed on a routine basis as a result of a
source’s normal Title V permit review process.

Note that while EPA did express some reservations about demand growth in their earlier
proposal, they then further considered the matter and, based on additional public comment,
made a decision to include demand growth. It is not unusual for an agency to make changes to
proposals, particularly for complex programs such as NSR, and the fact that EPA later changed
its position does not undermine the changes.

The commenters do not show how including demand growth could “guarantee massive,
unregulated increases in pollution.” In addition to the recordkeeping and reporting requirements
mentioned above, projects exempt from major NSR are still subject to minor NSR, and would be
subject to BACT. If an increase in emissions could have occurred within a source’s permitted
limits, and that increase is not the result of the project under major NSR, then there is no point
in or environmental benefit derived from including those emissions in a major NSR
determination.

Finally, EPA has indicated that it is reluctant to approve into the SIP any NSR regulations that
do not include the demand growth exclusion, stating that not allowing such emission increases
to be excluded from the determination of projected actual emissions would be deviating
substantially from a federal requirement using a justification that the court had clearly denied. In
seeking EPA’s approval of the proposed revisions to the final rule, Virginia would have to
develop “a strong, empirical justification for demonstrating that the proposed regulation without
the demand growth exclusion is equivalent to Federal requirements.” A disapproved SIP has
serious consequences for the Commonwealth. EPA would likely impose a federal
implementation plan (FIP) that would include the demand growth exclusion--as well as a 10-
year lookback, multiple pollutant baselines, and other modifications to the program that Virginia
has developed and the board has previously approved. Sources would have to submit permit
applications to both EPA and Virginia, with the EPA-approved permits taking precedence. Apart
from wasting valuable state resources, this would be contrary to Virginia’s long-held position
that the state should oversee its major source permitting program, which is why the state’s NSR
permitting regulations have been approved into the SIP rather than being left to EPA as a
delegated program. The ability of the state to submit redesignation requests in the absence of
an approved SIP would also be endangered. EPA could also impose sanctions, including
withholding of funding for highway projects and grant money for environmental programs. The
exclusion of demand growth at the expense of the Commonwealth maintaining an approved SIP
would create a far greater negative impact to the environment than simple inclusion of demand
growth itself.

Therefore, the demand growth provisions have been restored to the regulations, with the
addition of some language to clarify the intent of the provision and ensure consistency in its
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application. Note that no changes have been made to the recordkeeping, reporting, and
notification requirements. Sources utilizing the demand growth exclusion must provide
adequate documentation that any exclusions are legitimately related to demand growth
unrelated to the modification, or risk enforcement action. Also note that demand growth can
only be excluded to the extent that the physical or operational change is unrelated to the
emissions increases: even if the operation of an emissions unit to meet demand could have
been accomplished during the representative baseline period, but the increase is related to the
change, then the emissions increases resulting from the increased operation must be attributed
to the modification and should not be excluded from the projected post-change actual
emissions.

2. SUBJECT: Causal connection between NSR changes and emissions increases.

COMMENTER: Alliant, Dominion, DuPont, Giant, MeadWestvaco, Phillip Morris,
Smurfit-Stone, Virginia Manufacturers Association (VMA)

TEXT: The federal and Virginia major NSR programs are mandated by the Clean Air
Act. The Act requires NSR for any "modification" of a major stationary source of regulated air
pollutants, and defines "modification,” in 8§ 111(a)(4), as "any physical change in, or change in
the method of operation of, a stationary source which increases the amount of any air pollutant
emitted by the source or which results in the emission of any air pollutant not previously
emitted.” This definition makes it clear that in order for there to be a "modification” of a source,
the physical or operational change must cause the emissions increase--"which increases" and
"which results in." Without question, emission increases following a physical or operational
change to a source that are not caused by that change cannot be considered in determining
whether that change would be a "modification."

Until it promulgated the final federal NSR reform regulations, EPA was slow to acknowledge the
causation requirement in the definition of "modification" in the Act. EPA clearly did so because
acknowledging the causation requirement would have forced the agency to abandon its use of
the past-actual-to-future-potential-emissions test for an emissions increase following a physical
or operational change to a source. Starting with the Wisconsin Electric Power Corporation
(WEPCO) decision, courts that have considered this test have ruled its use is illegal in instances
where changes are proposed to existing facilities. The reason is simple: a source's potential to
emit includes all possible emission increases at a source following a physical or operational
change regardless of whether that change causes the increase. This violates the causation
requirement in the Clean Air Act.

Following the WEPCO decision, EPA recognized the causation problem in applying the potential
to emit test for modifications. In 1992 EPA adopted NSR regulations for EGUs that switched
from the past-actual-to-future-potential test to a past-actual-to-representative-actual test. The
definition of "representative actual annual emissions" (which are compared to the past actual
emissions prior to the source change) specifically excluded emissions unrelated to the change,
e.g., increases attributable to demand growth. Thus, the electric utility industry has had the
demand growth exclusion under federal law since 1992.

EPA recognized the pervasive problems with its NSR regulations, including the illegal use of the
past-actual-to-future-potential test for determining whether a physical or operational change is a
modification. This prompted the agency in 1992 to undertake the NSR reforms. In the long

process leading up to promulgation of the final federal NSR reform regulations, EPA considered
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whether to include the demand growth exclusion for all sources, not just EGUs, in the federal
regulations. EPA noted "there were problems that could arise with the demand growth
exclusion" and the agency solicited comment on it.

In adopting the final NSR reform regulations, EPA retained the demand growth exclusion. EPA
did so with the explicit recognition "that the statute and implementing regulations indicate that
there should be a causal link between the proposed change and any post-change increase in
emissions." EPA further focused the demand growth issue on whether emission increases from
increased plant capacity utilization should be included in determining the post-change emission
increase. EPA answered that question definitively: "As explained earlier, the CAA only applies
the major NSR requirements to emissions increases that are the result of a physical or
operational change. Thus, we do not believe that the major NSR requirements should apply to
a utilization increase unless the increase is related to the modification."

Like the federal NSR reform regulations, the Virginia regulations the board adopted at its
December 2005 meeting define "major modification” in relevant part as "any physical change in
or change in the method of operation of a major stationary source that would result in a
significant emissions increase of a regulated pollutant . . .". Thus, the Virginia NSR regulations
embody the causation requirement in the Clean Air Act, which mandates those regulations, and
in the federal regulations, which the Virginia regulations mirror.

An example: Consider a facility that historically operated at 85% of its productive capacity, but

expects demand for its products to grow in the near future. This growth in product demand will
take plant utilization up to 95% of capacity. Assume this increase in capacity utilization results
in a "significant" increase in emissions (as defined by the major NSR regulations). NSR places
no restraint on the owner to increase capacity utilization under these circumstances.

Now add at this point in time the fact that the source owner wants to install a new piece of
equipment to make a new type of product. The addition of this piece of equipment would cause
emissions from the facility to increase by somewhat less than the NSR significance level.
However, the NSR applicability calculus calls for a determination of the projected actual
emissions from the facility after "the change," i.e., after installation of the new piece of
equipment. Because of the increased capacity utilization, the source's emissions within five
years after the new equipment installation are projected to increase by a significant amount.
Absent the demand growth exclusion, the installation of the new piece of equipment would
trigger major NSR, notwithstanding that the emission increase caused by the new equipment
itself is less than the NSR significance level. This outcome violates the causation requirement
and is illegal.

The illegal outcome in the foregoing example is not rectified by providing the source owner with
an opportunity to try to convince DEQ that a past actual emissions baseline outside the normal
5-year lookback period is more representative of normal source operations. The baseline has
nothing to do with future productive capacity. Say, for example, looking outside the past 5-year
period allowed the source owner to set past actual emissions using a plant capacity utilization of
90%, rather than 85% as in the previous example. Would this alleviate the problem? If the
increase in sourcewide emissions going up from 90% to 95% utilization exceeds the NSR
significance level, the installation of the new equipment would still illegally trigger NSR, absent
the demand growth exclusion. The important point is that any increase in emissions, regardless
of the past actual emissions baseline, that does not result from "the change" cannot be included
in determining the emissions impact of "the change.”
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In sum, causation is an inextricable part of Virginia's NSR regulations. A definition of "projected
actual emissions” lacking the demand growth exclusion would violate the causation
requirement. Thus, a definition of "projected actual emissions" lacking a demand growth
exclusion is illegal.

RESPONSE: The commenters correctly state that the Clean Air Act and the federal
regulations require that a modification must be linked to a change in order for new source
review to apply. EPA also intentionally revised the NSR rules to explicitly allow non-EGUs to
determine their projected actual emissions in the same manner as EGUs. Additionally, the state
can still impose minor NSR permitting, including BACT, should emission levels warrant it. This
will adequately safeguard the environment while allowing sources to respond to changes in
product demand, including the installation of more efficient and less-polluting equipment.

We disagree with the commenters that states are not allowed to revise their SIPs or regulations.
Section 116 of the Clean Air Act states:

... hothing in this Act shall preclude or deny the right of any State or political subdivision
thereof to adopt or enforce (1) any standard or limitation respecting emissions of air
pollutants or (2) any requirement respecting control or abatement of air pollution; except
that if an emission standard or limitation is in effect under an applicable implementation
plan or under 8 111 or 112, such State or political subdivision may not adopt or enforce any
emission standard or limitation which is less stringent than the standard or limitation under
such plan or section.

To briefly summarize 40 CFR 51.101:

Nothing in this part will be construed in any manner: . . . to encourage a State to prepare,
adopt, or submit a plan which does not provide for the protection and enhancement of air
quality so as to promote the public health and welfare and productive capacity . . .to
preclude a State from employing techniques other than those specified in this part for
purposes of estimating air quality or demonstrating the adequacy of a control strategy,
provided that such other techniques are shown to be adequate and appropriate for such
purposes . . . to preclude a State from preparing, adopting, or submitting a plan which
provides for attainment and maintenance of a national standard through the application of a
control strategy not specifically identified or described in this part . . .to preclude a State . . .
from adopting or enforcing any emission limitations or other measures or combinations
thereof to attain and maintain air quality better than that required by a national standard.

In the preamble (67 FR 80240, December 31, 2002) to the final federal NSR regulation, EPA
states:

... State and local jurisdictions have significant freedom to customize their NSR programs.
Ever since our current NSR regulations were adopted in 1980, we have taken the position
that States may meet the requirements of part 51 “with different but equivalent regulations.”
45 FR 52676. Several States have, indeed, implemented programs that work every bit as
well as our own base programs, yet depart substantially from the basic framework
established in our rules. . . . we have not implemented our base programs with a one-size-
fits-all mentality and certainly do not have the goal of “preempting” State creativity or
innovation.
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In the text of the final federal NSR regulations (88 40 CFR 51.165 and 40 CFR 51.166), EPA
provides additional specifics on this matter:

With regard to those provisions relating to definitions; relating to the determinations of
significant emissions increases and significant net emissions; and relating to
circumstances where there is a reasonable possibility that a project that is not a part of a
major modification may result in a significant emissions increase, EPA indicates that
deviations from these provisions will be approved only if the State specifically
demonstrates that the submitted provisions are more stringent than or at least as
stringent in all respects as the corresponding federal provisions.

Therefore, there is nothing illegal about the state exercising its discretion under federal law and
regulation to make changes to a federal program that are more protective of the environment.

The commenters correctly note that in the preamble to the final NSR rules, EPA stated that the
demand growth exclusion was included in the final rules because there should be a causal link
between the proposed change and any post-change increase in emissions. However, EPA
continues, “On the other hand, demand growth can only be excluded to the extent that the
physical or operational change is not related to the emissions increase.” [Emphasis ours.] It
is in making this distinction that there is serious concern about how to implement a demand
growth exemption.

The Clean Air Act and Code of Federal Regulations allow states to implement rules that are
more protective than federal rules, and the EPA rules on which the state NSR rules are based
explicitly allow states discretion in how the program is implemented. As long as the base
elements of the program are included, states are allowed to tailor the federal rules to meet state
needs. If EPA had intended for the reform rules to be adopted by the states in precisely the
form they were issued, EPA would have written them as standards, or issued a SIP call, and the
states would have simply incorporated the rules without change. The baseline elements of the
EPA program are included in the Virginia regulation; however, the state has also exercised its
discretion to make modifications to the baseline in order to meet state needs.

Finally, if, as the commenters state, the past-actual-to-future-potential test is illegal, then it is
unclear why EPA included it as an option for sources to undertake in the reform provisions, and
why the commenters did not object to its inclusion during any of the three comment periods on
the state rules.

As discussed in the response to comment 1, we agree that the demand growth exclusion is a
necessary component of projected actual emissions and have therefore restored it to the
regulations, with the addition of some language to clarify the intent of the provision and ensure
consistency in its application. As long as sources meet the recording, recordkeeping, and
notification requirements in their demonstrations that the demand growth being excluded is not
related to the emissions increase, then it is reasonable that the sources should be allowed to
use this exclusion.

3. SUBJECT: Public participation.

COMMENTER: Dominion, DuPont, Giant, MeadWestvaco, Phillip Morris, Smurfit-Stone,

VMA

32



Town Hall Agency Background Document Form: TH-03

TEXT: The board eliminated the demand growth exclusion from the final NSR reform
regulations as a result of a board member's motion literally minutes before the board voted to
adopt the final regulations. While there was a limited opportunity for oral comment by selected
persons in attendance at that meeting, a majority of the board decided to make this drastic and
far-reaching change without sufficient public input.

In the public comment period on the proposed NSR reform regulations, DEQ solicited comment
on whether the demand growth exclusion should be retained in the final regulations. VMA
commented affirmatively and the Southern Environmental Law Center (SELC) commented
negatively. VMA's comments noted it is imperative to retain the demand growth exclusion
because of the causation requirement. In its comments, the SELC maintained, without any
supporting evidence, that the demand growth exclusion provides no benefit for NSR
enforcement and would guarantee massive, unregulated increases in pollution. DEQ
considered these comments and recommended to the board NSR reform regulations containing
the demand growth exclusion.

Virginia law requires that agencies make decisions supported by substantial evidence in the
record. The board's last minute decision to eliminate the demand growth exclusion was based
on nothing more than one cursory and unsubstantiated written comment and the impromptu oral
comments of a couple of attendees minutes prior to the board's vote. Moreover, the board's
vote ran directly counter to DEQ's recommendation. The rulemaking record is devoid of any
substantial support for the board's deletion of the demand growth exclusion.

RESPONSE: DEQ’s recommendation to the board is advice, not a binding requirement.
As discussed in the response to comment 7, the Administrative Process Act allows for a new
public comment period if the board makes substantial changes to a regulation between the
proposed and final versions; this current comment period is in response to state code
requirements, which are intended to address this very situation.

4, SUBJECT: Stringency, flexibility and competitiveness.

COMMENTER: AEP, Alliant, Dominion, DuPont, Ford, Giant, Greif, MeadWestvaco,
Phillip Morris, Smurfit-Stone, VMA

TEXT: The NSR reform regulations the board adopted are already considerably more
stringent that the federal regulations and NSR regulations in most other states, particularly
those states against which Virginia competes for business. To the commenters’ knowledge, no
other state or local authority has adopted or intends to adopt NSR reform regulations without the
demand growth exclusion. Previous comments on the proposed regulations discussed the
phenomenon of NSR "capacity confiscation," which arose from the past-actual-to-future-
potential test for an emissions increase resulting from a source change. The commenters
advocated a 10-year lookback for determining past actual emissions and the use of projected
actual emissions, with the demand growth exclusion, to alleviate capacity confiscation.

The board, nevertheless, adopted a 5-year lookback period and then also stripped the demand
growth from the definition of projected actual emissions. One board member offered an
amendment to the regulations, adopted by a majority of board members, that would allow a
source owner the possibility of using a 24-month period outside the presumptive 5-year
lookback period to set the source's past actual emission baseline. The owner could make a
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case that another period with higher emissions rates was more representative of normal source
operations and, therefore, should serve as the baseline period for determining past actual
emissions. Presumably this opportunity was intended as a way to alleviate capacity
confiscation. Unfortunately, it would not.

A facility owner ought to be able to use the existing productive capacity of the facility to its
fullest. It would be economically wasteful to prohibit a facility owner from fully utilizing
productive capacity no matter how much higher it is compared to any historical utilization rate.
Moreover, the Clean Air Act simply does not support such a prohibition through the NSR
program, no matter what the air emissions impact would be. (As discussed elsewhere, the Act
authorizes and mandates many other programs besides NSR that address sourcewide
emissions no matter how they arise, even by increased utilization of existing productive
capacity.)

In today's fast-paced global marketplace, Virginia's facilities compete constantly with their own
company's and their competitors' facilities in other states and throughout the world. The
marketplace favors the quick and nimble business. When the opportunity to quickly fill a new or
increased demand for a product arises, the business goes to the company's facility or a
competitor's facility that can respond the fastest to the demand. A facility in Virginia that is
prohibited from increased production because of capacity confiscation due to the absence of the
demand growth exclusion will lose the opportunity for increased jobs, revenues, facility stability,
and a host of other economic benefits that come with being the company's "go-to" facility.

RESPONSE: The statement that Virginia’s NSR rules are among the most stringent in
the country is erroneous. The Region Il states of Maryland and Delaware are in the process of
developing state rules that include the federal reform provisions as a framework but exclude
demand growth. A number of states are submitting equivalency demonstrations for state rules
that do not include any of the NSR reform provisions, let alone demand growth. Throughout the
country, including the southeast states of North Carolina, South Carolina, Georgia, Alabama,
Florida, Louisiana, and Tennessee, many states have made or are making changes to the
baseline federal program in their state rules other than demand growth that are often significant
departures from the baseline federal program. Therefore, Virginia’s rules are well within the
mainstream of national state activities.

Because there is no consistent application of the federal rules by the states, there is no
particular advantage or disadvantage to a source locating in a state that elects to make state-
specific changes. As discussed elsewhere, federal law and regulation allow states to change
the program; Virginia regulations have been tailored to incorporate the beneficial aspects of the
federal rules while protecting Virginia’s air quality.

While it may, in theory, be economically wasteful to prohibit full utilization of production capacity,
the detriment to public health and the environment from unacceptably high levels of air pollution
would contravene this use. No owner has the right to emit any amount of pollution simply
because they have the physical capability of doing so. We agree with the commenters that a
source should be allowed to use its productive capacity to the fullest; however, this must be
achieved without endangering the health and welfare of the citizens of the Commonwealth. The
commenters mischaracterize the purpose of the Clean Air Act when they state that the Act does
not support prohibition of full capacity utilization: if this were the case, then no source would
ever have to install additional air pollution control equipment or otherwise limit operations in
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response to a nonattainment situation, or when a new emissions standard is adopted. Nothing
in the Act entitles a source to permanently operate at full capacity.

The purpose of NSR is for states to control emissions increases from new sources and
modifications. The baseline federal rules are merely the starting point, and states have the right
and the obligation to assess emissions increases in the specific context of the state’s particular
air quality needs. NSR is inherently case-by-case, with the final decision as to how much
additional air pollution is acceptable resting with the state—not the source.

5. SUBJECT: Maintaining Virginia's air quality.

COMMENTER: Alliant, Dominion, DuPont, Giant, MeadWestvaco, Phillip Morris,
Smurfit-Stone, VMA

TEXT: EPA has stated: “Major NSR is not a measure to reduce emissions to assure
attainment.” It's clear that the purpose of the PSD program is not to reduce emissions, but to
limit new emissions so as to prevent significant deterioration of air quality in the attainment
areas. As for nonattainment NSR, EPA explains: “The major NSR program’s purpose ‘is to
permit States to allow continued growth or expansion in nonattainment areas, so long as this
growth or expansion is undertaken in a manner consistent with the goals and objectives of the
Clean Air Act.” In short, NSR is not a program designed to reduce emissions to improve air
quality.

EPA has adopted a host of federal programs, applicable in Virginia, that are specifically
designed to reduce emissions to improve air quality. These programs address the air quality
concerns DEQ cites in the preamble to the proposed regulations. These programs mandate
massive emission reductions from both new and existing sources. Prime examples are the
federal Acid Rain Program, the NOy SIP Call, the Regional Haze Program, and the Clean Air
Interstate Rule (CAIR). The Acid Rain Program, which applies to large coal-fired electric
generating units, has resulted in huge decreases in emissions of sulfur dioxide (SO,) and
nitrogen oxides (NOy) and dramatically improved air quality nationwide. To further reduce
emissions of NOy, one of the principal precursors to the formation of atmospheric ozone, in the
East, EPA promulgated the NOy SIP Call. In conformance with the NOx SIP call, the board
adopted the NOy Budget Trading Program, which requires Virginia sources to make massive
additional reductions of NOy emissions. The federal Regional Haze Program is designed to
implement the mandate of the Clean Air Act to restore and enhance visibility in our Class |
areas. Virginia must develop regulations to require best available retrofit technology at sources
that are interfering with visibility in Class | areas.

In addition to the Acid Rain Program, the NOx Budget Trading Program, and the Regional Haze
Program, Virginia and 27 neighboring states must soon adopt regulations to meet the
requirements of the federal CAIR. DEQ has already begun this rulemaking process. CAIR will
result in further, deep cuts in emissions from new and existing sources in Virginia and
neighboring states. In sum, EPA and Virginia already have several key emission control
programs specifically designed to address ozone nonattainment, visibility, and acid deposition
through massive reductions in NOy, SO,, PM, s, and other emissions from both new and existing
sources.

These emission reduction programs are clearly working well. For example, EPA notes that NOyx
emissions are 50% lower now than in 2000 before the NOy SIP Call was implemented, resulting
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in significant reductions in ozone concentrations in the Eastern U.S. EPA expects even further
reductions as the CAIR and new mobile source emission control programs are implemented.

The history of emissions from the electric utility sector provides a clear illustration that these
federal and state emission reduction programs are working. For example: nationwide electricity
demand has increased dramatically since 1980, but emissions from coal-fired utility plants have
decreased dramatically. This is obvious even since 1992 when EPA adopted the demand
growth exclusion for the electric utility industry. While much of these decreases may be
attributed to technological improvements in the efficiency of electricity generation, a large
portion of these decreases are directly attributable to programs like the Acid Rain Program and
NOy SIP Call. CAIR is expected to result in further drastic emission reductions in the near
future. In the face of these comprehensive federal and state emission reduction programs,
stripping the demand growth exclusion from Virginia's NSR reform regulations is misguided,
unwarranted, and unnecessary.

RESPONSE: The commenters correctly state that the purpose of the NSR program is
not to reduce emissions, but to limit new emissions so as to prevent significant deterioration of
air quality in the attainment areas or contribute to nonattainment in nonattainment areas. The
commenters incorrectly assume, however, that the state is under no obligation to take additional
measures beyond the specifics mandated by federal law and regulation in order to protect public
health and welfare.

As the commenters state, in quoting EPA: “The NSR program is to permit states to allow
continued industrial growth so long as this growth or expansion is undertaken in a manner
consistent with the goals and objectives of the Clean Air Act.” (Emphasis added.) The
changes to Virginia’s NSR program are intended to implement the federal NSR reform
provisions while ensuring that Virginia can meet the overall goals and objectives of the Clean Air
Act. Virginia is in the process of implementing the EPA measures enumerated by the
commenters, and these programs will indeed contribute to improvements in air quality. 8§ 10.1-
1308 of the Code of Virginia states, “The regulations shall not promote or encourage any
substantial degradation of present air quality in any air basin or region which has an air quality
superior to that stipulated in the regulations.” As discussed elsewhere, the uncertainty of
specific impacts associated with implementing the federal NSR rules suggests that certain
limitations on some aspects of the federal rules may contribute toward meeting state-specific
PSD, maintenance, and nonattainment needs.

While it is true that Virginia’s air quality is improving, in part due to federal and state rules
governing utility and other industrial sources, it is also true that there continues to be room for
improvement in Virginia’'s air quality. The continuing existence of an ozone nonattainment area,
and the recent designation of a PM, s nonattainment area, for example, suggests that additional
steps are needed in order to continue adequately protect public health and welfare.

6. SUBJECT: Clarity and regulatory intent.

COMMENTER: Ford

TEXT: In the definition of “projected actual emissions,” the federal rules clarified that
emissions unrelated to the project being permitted should not be included in determining
whether major NSR is triggered. EPA has more clearly defined what is meant by an actual
emissions increase under NSR in order to properly determine whether major NSR applies to a
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new project. Prior to the NSR reforms, when companies planned to install a new source or
modify an existing source at a facility having many different existing permitted sources (some
related and some unrelated or operationally independent of one another), they would have to
evaluate the emissions difference (past-actual to-future potential) of that change. Potential was
always defined as operating 8760 hours per year unless other factors or restrictions (e.g.,
synthetic minor permitting) were appropriate. However, only the emissions from those sources
directly involved and affected by the change would be evaluated for determining NSR
applicability.

Under the reform rules, EPA adopted the past-actual-to-future-actual test that more
appropriately addresses the cyclic nature of industries like ours and has clarified that unrelated
emissions continue to be excluded from consideration of major NSR. The reference to “any
increased utilization due to product demand growth” in the definition of “projected actual
emissions” is merely an example of what could be considered unrelated to the project. Such
clarity is needed. To eliminate this exclusion from the definition, would suggest that unrelated
emissions associated with other emission units -- including those completely independent and
unassociated with the changed emission unit -- should be included in determining major NSR
applicability. This would be an inappropriate and hopefully is a potential unintended
consequence of removing the clause. Otherwise, every change contemplated at the major
source could effectively trigger major NSR because one would have to aggregate emission
differences between the actual emission level and permitted emission level of every emission
unit located at the facility. (It is likely that most, if not all, major Virginia facilities operate their
existing emission units--at least in total--well below the significant source threshold levels.)
Thus, in nonattainment areas, companies would be required to continually re-net or re-offset
their emissions associated with both related and unrelated existing emission units just to retain
current permitted capacities.

RESPONSE: We agree with the commenter that the additional clarity provided by the
demand growth exclusion language is needed, and, as discussed in the response to comment
1, have reinstated it, with the addition of some language to clarify the intent of the provision and
ensure consistency in its application.

7. SUBJECT: Stringency; justification of changes.

COMMENTER: Dominion

TEXT: For regulations more stringent than federal requirements, the Code of Virginia
obligates the board to justify its need for additional reductions, and support that justification by
substantial evidence. It has provided none. The decisionmaking record in this case has no
discussion of controls such as the NOx SIP Call or CAIR. Furthermore, there is no assessment
of the economic or other impacts of what amounts to a widespread application of BACT to
sources simply based on size (since size will largely determine whether significance levels will
readily be tripped in response to relatively small but predictable increases in demand). The
Department of Planning and Budget (DPB) economic impact analysis for the NSR proposal
endorsed the federal NSR reforms. This revised NSR proposal should be submitted to DPB so
that it can evaluate the economic impact of the proposed changes. The board has provided no
basis from which to conclude that NSR was ever intended to be, or should be, converted into a
stronger emissions reduction program through removal of the demand growth exclusion.
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RESPONSE: § 10.1-1308 A of the Code of Virginia states, “The board, after having
studied air pollution in the various areas of the Commonwealth, its causes, prevention, control and
abatement, shall have the power to promulgate regulations, including emergency regulations,
abating, controlling and prohibiting air pollution throughout or in any part of the Commonwealth in
accordance with the provisions of the Administrative Process Act (8 2.2-4000 et seq.), except that
a description of provisions of any proposed regulation which are more restrictive than applicable
federal requirements, together with the reason why the more restrictive provisions are needed,
shall be provided to the standing committee of each house of the General Assembly to which
matters relating to the content of the regulation are most properly referable.” On March 1, 2006,
this notification was provided to the Senate Agriculture, Conservation and Natural Resources
Committee and the House of Delegates Agriculture, Chesapeake and Natural Resources
Committee.

In order to meet the federal SIP submittal deadline, DEQ requested a waiver from executive review
of the final regulations as approved by the board. This waiver request was submitted to and
approved by the Secretary of Natural Resources and the Office of the Governor. Approval of this
waiver by the executive branch affirms DEQ’s view that the final regulations did not require
additional executive branch review, which includes final DPB review. Note that the original DPB
review relied heavily on EPA’s regulatory analysis, which has been subject to considerable
criticism for its lack of data. (A General Accounting Office report, for instance, commented on
EPA's lack of comprehensive data and unverified assumptions; the court that upheld certain
provisions of NSR reforms also reiterated that the data on which EPA’s analysis relied was
inadequate.) Note that the voluntary, case-by-case nature of the reform provisions—the demand
growth provisions, in particular--would make it difficult for DPB to obtain enough new, quantifiable
data to perform any kind of meaningful economic analysis other than a very general review.

Section 2.2-4007 K of the Administrative Process Act allows for at least 25 persons to request an
opportunity to submit oral and written comments on the changes to the proposed regulation.
Because of the substantive nature of the changes and the requests from petitioners, the board
reopened the regulation for additional public comment on those changes. This response to
public comment was prepared as part of the new public participation period. The additional
comment period is the opportunity for the commenter to provide additional information for the
board to consider regarding changes they made between the proposed and final versions of the
regulations.

DEQ and the board have, therefore, fulfilled all public comment and notification requirements
required by state law.

8. SUBJECT: Appeals court ruling.

COMMENTER: Dominion

TEXT: InaJune 24, 2005 decision, the DC District Court of Appeals upheld the demand
growth exclusion of the past-actual-to-future-projected-actual emissions calculation for
determining NSR applicability and specifically rejected the petitioners’ arguments that “EPA
arbitrarily and capriciously changed its position regarding the exclusion’s benefits.” The
objecting states claimed that in the final NSR rule of 2002 EPA failed to address the agency’s
1998 tentative conclusion in the Notice of Availability that the demand growth exclusion was not
appropriate. The court held that EPA had addressed this conclusion.
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RESPONSE: The court decision vacated the Clean Unit and PCP provisions while
upholding the remaining NSR reform provisions. In light of the court’s rejection of the Clean
Unit and PCP provisions (on which EPA relied in concluding that the five NSR reform provisions
will improve air quality), the court recognized that there is a heightened need for EPA to have
sufficient data to confirm that the remaining portions of the reform rule do not result in increased
emissions that harm air quality and public health.

The court concluded that although the data on which it relied was inadequate, EPA’s agency
decision to promulgate the NSR reforms was not arbitrary and capricious. The court, therefore,
upheld the remaining NSR reform provisions: even though the basis for the provisions was
faulty, the agency was not held liable for choosing to promulgate those provisions. However,
the concern at the state level--where the rules must be implemented--is not whether EPA acted
in a legally proper way or not, but rather whether the information on which EPA’s rules are
based is adequate. The court decision in no way affects the states’ ability to tailor federal
regulations to meet state environmental needs.

9. SUBJECT: NSR reform case intervention.

COMMENTER: Dominion

TEXT: A group of 9 states, including Virginia, intervened in the NSR reform case and
fully supported EPA’s inclusion of the demand growth provision. DEQ does not explain why its
support of EPA in that case was incorrect. If the board should eliminate the provision, it is
important that DEQ explain why it no longer supports the position it took before the Court of
Appeals.

RESPONSE: The assertion that DEQ intervened on EPA’s behalf during the appeal is
incorrect: DEQ never supported EPA in that case, and was never party to the appeal. The
Office of the Attorney General entered the litigation without participation from the Executive
Branch, including the Secretariat of Natural Resources. Positions expressed in that litigation
therefore do not represent the views of the board or DEQ.

10. SUBJECT: Environmentally beneficial projects.

COMMENTER: Smurfit-Stone

TEXT: If the final rule eliminates the demand growth exclusion, this might largely undo
the intended benefits of going to an actual-to-projected-actual test. Eliminating the flexibility
provided by this exclusion will have a serious adverse impact on manufacturing facilities in
Virginia. It may also have unintended, yet equally severe, impacts on Virginia citizens employed
by manufacturers, as well as many businesses that service the Commonwealth's manufacturers
(e.g., electrical, mechanical and other contractors). Moreover, by limiting the ability of major
sources to make efficiency and other improvements that would reduce emissions, the deletion is
likely to prevent projects that would improve the environment. Thus, it would create the same
disincentives to environmentally beneficial projects that EPA concluded was a major failing of
the actual-to-potential test for major NSR applicability. In its environmental impact analysis of
the federal rules, EPA stated:
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Many commenters who have addressed NSR over the last ten years have presented
evidence of planned projects that would have decreased actual emissions but would
have triggered NSR because of the actual-to-potential test. . .

One recent example . . . concerned the installation of a heat exchanger on a boiler flue
gas stream. The heat exchanger would use the hot flue gas to preheat water for later
use, meaning less fuel would need to be consumed to heat that water. Currently,
without the heat exchanger, the heat in the flue gas is just wasted. However, because
the boiler has permitted (potential) emissions much higher than current actuals, the
change would trigger NSR, which would introduce delays and control requirements that
make the project cost prohibitive. To avoid NSR, the source could agree to lower these
permitted emissions to actual levels, but this is also cost-prohibitive, because in order to
do so, it determined that it would have to surrender its ability, currently authorized by the
permitted, to use oil as a backup fuel. . ..

In addition to barriers to environmentally beneficial projects imposed by the actual-to-
potential test, this test also creates an incentive to keep emissions higher than a source
otherwise would, all other things being equal.

One of the comments in support of EPA's environmental analysis of the actual-to-projected-
actual test noted that "numerous facilities in Virginia have abandoned projects that would have
decreased emissions because the past-actual-to-future-potential test artificially indicated that
the project would result in a significant emissions increase." Elimination of the demand growth
exclusion would introduce the same dilemma and restrict improvements that would reduce fossil
fuel use and emissions.

RESPONSE: We acknowledge that the previous NSR rules created a disincentive for
implementing certain environmentally beneficial projects, which is why the board adopted most
of the NSR reforms without change. The changes made to the EPA baseline rules are intended

to provide additional environmental protection while enabling sources to take advantage of the
reforms.

Demand Growth: Specific Industry Issues
11. SUBJECT: Demand growth issues, electric utility industry.

COMMENTER: Appalachian Power on behalf of American Electric Power (AEP)

TEXT: The exclusion of emission increases that could be accommodated and are
unrelated to the project, including demand growth, from projected actual emissions is very
important to the electric utility industry. Electric utility industry output is directly dependent on
the demand of the customers. The electric utility industry is one of the very few industries
where the end product is utilized at the same time the product is produced. The industry has
designed and installed the generating facilities to attempt to stay ahead of demand. If the
industry did not over-design the generating facilities, customer electricity use would exceed
generation and transmission capacity and cause brown-outs and black-outs. As such, the
equipment has been designed with enough capacity to generate electricity when needed. The
baseline capacity of the emission unit will generally be less than the design capability of the unit.
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The federal rules regarding PSD and nonattainment NSR allow the exclusion of the emissions
from the baseline period that the unit was capable of accommodating. This exclusion was first
provided in the WEPCO decision. The exclusion was specific to electric utilities until it was
recently codified for both electric generating emission units and other emission units. Further, in
the WEPCO rule, EPA clarified its regulations, as applied to electric utility steam generating
units, to “. . . that portion of the unit's emissions following the change that could have been
accommodated during the representative baseline period and is attributable to an increase in
projected capacity utilization at the unit that is unrelated to the particular change. . . . The
regulations contemplate that in comparing pre- and post-project emissions and examining
causation, a utility may exclude that portion of the pre-project emissions that could have been
accommaodated by the unit. In the construct of the actual-to-future-actual test, these are the
emissions that the unit could accommodate. It is important to recognize that the emissions the
unit was capable of accommodating are not potential emissions. Potential emissions represent
the emissions the unit could have emitted in the period of interest if the unit ran at its full rated
capacity in every hour of the period.

The use of electricity has been growing steadily. This growth is periodically projected in filings
for energy product and budget considerations. For Appalachian Power, the system growth is
part of the greater consolidated service area of the AEP system. Fulfilling the demand caused
by this growth is usually within the capability of the existing units. When the short-term demand
is greater than the capability of the existing units, electricity is purchased from another utility
having a surplus of generating capacity. The company will make decisions regarding installing
additional generating capacity based on the existing capacity and the costs of purchased power
from neighboring utilities. The growth of electricity demand can be as high as several percent
per year. At this rate and based on the size of the generating facility emission units, the annual
NSR thresholds may be triggered in comparing past-actual-to-projected-actual tests through
nothing more than the increased demand for electricity in the market and increased operating
capacity on the unit. The emissions caused by a project may not increase the emissions on a
short term basis, but because the generation is driven directly by the system demand, the
facility operates for more hours or a slightly higher capacity factor to result in higher annual
emissions.

Maintaining this exclusion makes sense from several perspectives. First, a source is limited by
the lesser of (a) its permit limit or (b) the emissions the source could have accommodated
(achieved) in the baseline period. Increased operations (and resultant increases in actual
emissions) that could not physically and legally be accommodated during the representative
baseline period but for the proposed physical or operational change should be considered to
result from the change. Second, the “capable of accommodating” standard is easily calculable
by the permitting agencies. Clearly, it would be impractical for the EPA to require reviewing
authorities to conduct complicated causation analysis to attempt to identify the emissions
caused by extrinsic factors and the emissions caused by a project. Rather, it is more logical
that the EPA established an objective standard easily calculable by utilities and the reviewing
authorities that determines whether the anticipated emissions exceed the emissions the source
was capable of accommodating in the baseline period that are unrelated to the physical or
operational change. In calculating the demand growth, utilities may consider the company’s
historical operational data, its own representations, filings with the federal, state or local
regulatory authorities, and compliance plans developed under title IV of the 1990 amendments.
Third, the capable of accommodating level is nothing more than what the owner of the facility
would have been able to emit from the unit but for sufficient demand. Where increased
operations are in response to independent factors, such as systemwide growth, which would
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have occurred and affected the unit's operation even in the absence of the physical change and
shall be excluded from the projection of future actual emissions. In other words, the capable of
accommodating emissions represent the emissions the unit could have emitted in the baseline
period had all of its availability been utilized.

RESPONSE: As discussed in the response to comment 1, the demand growth
exemption has been restored to the regulations, with the addition of some language to clarify
the intent of the provision and ensure consistency in its application. Note that no changes have
been made to the recordkeeping, reporting, and notification requirements found in the
regulations. Sources utilizing the demand growth exclusion must provide adequate
documentation that any exclusions are legitimately related to demand growth unrelated to the
modification or risk enforcement action.

12. SUBJECT: Demand growth issues, electric utility industry.

COMMENTER: Dominion

TEXT: The demand growth exclusion is very important to the electric utility industry.
The demand for electricity has been growing steadily: U.S. demand for electric power has been
increasing at a rate of 2-3% per year, while the demand for power in Virginia has increased at a
rate of 2.7% per year over the last 5 years, commensurate with a significant increase in
population over the same time period. The electric utility industry output is directly dependent
on the demand of its customers. The industry has designed and installed generating facilities
with enough capacity to generate electricity when needed in order to stay ahead of demand. As
such, the normal baseline operation of an emissions unit will generally be less than the design
capability of the unit. In other words, these units are capable of accommodating increased
capacity levels (that is, operating for more hours or a slightly higher capacity factor) and
subsequent annual emissions increases associated with meeting electricity demand growth.

Withdrawal of the demand growth exclusion will restrict the emissions increase prong of the
NSR two-prong test for modifications. With the demand growth rates noted above and the
general size of electric generating units in Virginia, the annual NSR thresholds may be triggered
in comparing past-actual-to-projected-actual-tests through nothing more than the increased
demand for electricity in the market and increased operating capacity on the unit. Thus,
elimination of the demand growth exclusion largely makes application of NSR inevitable for
every existing major source above certain size thresholds. For example, if a source’s emissions
increase by 1% per year over the 5-year post-change period, all sources emitting 800 tons per
year will trip the NOx and SOy significance levels. As noted earlier, demand for power is
increasing at rates in excess of population growth.

The practical effect of eliminating demand growth is to automatically make an identifiable
minimum group of sources (generally those emitting over 350 tons per year of NOx or SOy)
guaranteed to trip the emissions increase prong of the NSR modification test, regardless of the
reasons for the emissions increase.

RESPONSE: As discussed in the responses to comment 1, the demand growth
exemption has been restored to the regulations, with the addition of some language to clarify
the intent of the provision and ensure consistency in its application. Note that no changes have
been made to the recordkeeping, reporting, and notification requirements found in the
regulations. Sources utilizing the demand growth exclusion must provide adequate
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documentation that any exclusions are legitimately related to demand growth unrelated to the
modification or risk enforcement action.

13. SUBJECT: Demand growth issues, electric utility industry.

COMMENTER: Dominion

TEXT: Attaining and maintaining the NAAQS is not a legitimate basis to create an
additional emission reduction program by removing the demand growth exclusion. Emission
sources that would be forced to obtain permits and install BACT without the demand growth
exclusion are the very same industrial and electric generating sources whose emissions are
already capped under the ozone season NOy SIP Call and will be subject to annual SO, and
NOy caps (and a reduced ozone season NOy cap) under CAIR. Since all EGUs are specifically
covered by annual caps for NOy and SOy, there is no plausible basis to apply BACT reductions
to any of these units individually. Consequently, there is no substantial evidence that supports
an air quality benefit for the Commonwealth as a result of elimination of the demand growth
exclusion. The state has sufficient authority to address any exceptions, where individual
sources are causing problems under the current SIP. EPA agrees that the NSR program is not
a useful or correct way to obtain additional emission reductions.

RESPONSE: Whether or not a source can meet the requirements of CAIR, which
requires specific emissions reductions, and those of major NSR, which is determined on a case-
by-case basis, at the same time, would need to be addressed at the time of the source
modification. The commenter correctly points out that they are different programs intended to
address different issues. As discussed in the response to comment 4, Virginia’s modifications
to the EPA rules are not intended to directly attain the NAAQS; rather, they are to allow sources
to utilize the NSR reforms while providing an adequate margin of air quality protection.

14, SUBJECT: Demand growth issues, ammunition manufacture industry.

COMMENTER: Alliant

TEXT: The production rate at the Radford Army Ammunition Plant has fluctuated over
the years due to the Army’s demand for propellant. This facility is continually working to
improve efficiency, increase reliability, and improve product quality. Such activity is crucial to
the continued viability of the facility. However, some such changes may result in small
emissions increases and would be considered modifications for NSR purposes. If the facility is
forced to include those emissions associated with an anticipated increase in product demand
and not a result of a modification as part of the facility’s actual emissions, many such projects
will be subject to major NSR permitting. The facility is currently undertaking a large
modernization effort to help insure the long-term viability of the facility. Concurrently, the facility
is experiencing a higher demand for product. The modernization effort could be greatly delayed
or discontinued if these increases associated with increased product demand are included with
those actually associated with the project.

RESPONSE: As discussed in the response to comment 1, the demand growth
exemption has been restored to the regulations, with the addition of some language to clarify
the intent of the provision and ensure consistency in its application. Note that no changes have
been made to the recordkeeping, reporting, and notification requirements found in the
regulations. Sources utilizing the demand growth exclusion must provide adequate
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documentation that any exclusions are legitimately related to demand growth unrelated to the
modification or risk enforcement action.

15. SUBJECT: Demand growth issues, pulp and paper industry.

COMMENTER: Smurfit-Stone

TEXT: Deletion of the demand growth exclusion from the NSR regulations will have a
significant negative impact on our ability to execute projects that are necessary for us to remain
competitive.

Consider, as an example, a project that would increase the fuel burning efficiency of the West
Point mill's primary steam generating unit, the No. 8 power boiler. This boiler burns primarily
coal and fuel oil as a backup. If we were to install an improved coal feeding and air distribution
system to increase the efficiency with which this boiler burns coal, it would result in no direct
increase in emissions. In fact, because of the increased fuel efficiency, for any given level of
steam production the boiler would burn less fuel and therefore emissions would decrease. If the
demand growth exclusion is removed, a fuel efficiency improvement project like this one would
likely require time-consuming and costly NSR permitting despite the fact that actual emissions
would decrease.

Using SO, as an example, it is unlikely that the boiler would have emitted at or near the annual
allowable permit limit of SO, during any two year period of the last five years that must be used
to calculate baseline emissions. Actual emissions in each calendar year would always be lower
than the permit limit to ensure compliance. Further, during any baseline period, SO, emissions
might be lower than emissions in other years for a number of reasons. For example, the West
Point mill is allowed to burn 1.8% sulfur coal, but during the recent period; it has not been
unusual for the delivered coal to have a sulfur content of around 1.2%. Even a tenth of a
percent change in the sulfur content of coal, on an annual average basis, would have a dramatic
impact on SO, emissions, changing emissions by 200 tons a year. A 0.1% increase in coal
sulfur content can occur naturally if the same supplier shifted mines or a different vein in the
same mine.

But if the mill were to project that due to availability or costs, the sulfur content of its coal might
increase by 0.1% during any one of the next five years, elimination of the demand grows
exclusion would presumably mean that the emission accounting, at least for any project
involving the No. 8 boiler, the mill would show a 200 ton per year increase in SO, from the boiler
solely from this change in coal composition. This would be more than sufficient to trigger PSD.

Without the demand growth exclusion, unless the mill was virtually certain that it could continue
to maintain the past actual lower levels of SO, emissions (i.e., that there would be no changes
in fuel sulfur content or paperboard demand or any other change that might lead to increased
SO, emissions) such a boiler project would have to be permitted as a major modification, even
though it would not directly increase any emissions, and would in fact decrease emissions. For
example, for a 10% performance improvement for the No. 8 boiler (i.e., the boiler could produce
the same amount of steam using 10 percent less coal), SO, emissions from the boiler at the
2005 operating rate would be reduced by an estimated 200 tons or more a year. However, this
amount would be more than offset if the coal sulfur content were to increase by only 0.1%.
Hence, in order to proceed with the coal burning efficiency project, the mill could be faced with
either giving up the possibility of using higher sulfur coal (at a level they are permitted to burn)
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for at least five years after the project was completed, or going through major NSR for SO,. The
project would also more than likely require a PSD determination and BACT analysis. Such
permitting typically requires a year or more to complete at a cost of $200,000 or more.

With the demand growth exclusion, the example project would require, at most, a minor permit
modification. The project would reduce air emissions, improve air quality, reduce demand for
fossil fuel, and lower the mill's operating costs, making the mill more competitive. The
expenditure for the project could be approved because of all of these benefits, but the future fuel
savings would fund the project.

RESPONSE: As discussed in the response to comment 1, the demand growth
exemption has been restored to the regulations, with the addition of some language to clarify
the intent of the provision and ensure consistency in its application. Note that no changes have
been made to the recordkeeping, reporting, and notification requirements found in the
regulations. Sources utilizing the demand growth exclusion must provide adequate
documentation that any exclusions are legitimately related to demand growth unrelated to the
modification or risk enforcement action.

16. SUBJECT: Demand growth issues, pulp and paper industry.

COMMENTER: Smurfit-Stone

TEXT: Another example: the Hopewell mill is permitted to produce 450,000 air-dry tons
of virgin Kraft pulp each year. However, due to market conditions and how the company
allocates production among its mills, this particular mill's actual Kraft pulp production of the last
five calendar years has varied from about 330,000 to about 390,000 air-dry tons. Hence, the
difference between the highest and lowest actual pulp production over the last five years has
been about 60,000 tons. However, based on current fuel and raw material use, and unless
offset by efficiency improvements and energy production projects, in increase in annual Kraft
pulp production of about 20,000 times would result in an increase above the significance level
for CO and SO,. If the demand growth exclusion is eliminated, unless the mill were to give up
for at least five years the possibility of increasing its production by more than 20,000 tons above
the average for the baseline period, any physical change in the major processes at the mill
might be deemed to have triggered PSD. Such a requirement, by restricting the mill's ability to
improve process and energy efficiency unless it was willing to cap future production, might well
produce a downward cycle where the only reductions and energy use and emissions would be
those from cutting production.

RESPONSE: As discussed in the response to comment 1, the demand growth
exemption has been restored to the regulations, with the addition of some language to clarify
the intent of the provision and ensure consistency in its application. Note that no changes have
been made to the recordkeeping, reporting, and notification requirements found in the
regulations. Sources utilizing the demand growth exclusion must provide adequate
documentation that any exclusions are legitimately related to demand growth unrelated to the
maodification or risk enforcement action.

17. SUBJECT: Interstate competitiveness, pulp and paper industry.

COMMENTER: Smurfit-Stone
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TEXT: Because a number of other states are adopting the federal demand growth
exclusion in their NSR regulations, including other states where the company has pulp and
paper mills, eliminating the demand growth exclusion from the Virginia NSR regulations will
place the West Point and Hopewell mills at a significant disadvantage for gaining approval for
projects described in these comments. Improvement projects of this type would more than likely
be assigned to our other mills, preventing the Virginia facilities from taking advantage of newer,
more cost-effective and energy-efficient technologies that would reduce air emissions and other
environmental impacts.

The West Point and Hopewell mills would also be at a disadvantage versus other pulp and
paper mills in other states that could implement projects to increase fuel efficiency or make
similar improvements to maintain the viability of their operations without going through major
NSR. Without the ability--barring major new source permitting--to improve processes in ways
that do not significantly increase emissions, our mills and other manufacturing facilities in
Virginia would be at a competitive disadvantage that would increasingly limit their ability to
compete and jeopardize their long-term viability.

RESPONSE: See the response to comment 4. There is no consistent application of the
NSR reforms throughout the country, nor are the revisions made to the Virginia version of the
rules much of a departure from the federal.

18. SUBJECT: Demand growth issues, refinery operations.

COMMENTER: Giant

TEXT: Inthe absence of the demand growth exclusion, any post-project increase in
emissions would be assumed to contribute to projected actual emissions whether the emissions
are related to the project or not. Without the exclusion, there is no practical difference between
“projected actual emissions” and “potential to emit.” This would require facilities to make a
choice when evaluating the viability of a project that would, by itself, not cause a significant
emissions increase:

(a) Proceed with the project but obtain a permit that limits emissions to less than the
significance level (by limiting throughput or another operating parameter);

(b) Proceed with the project but risk exceeding the significance level due to unrelated
causes such as increased utilization due to product demand growth;

(c) Proceed with the project but obtain a major new source permit and install applicable
controls; or

(d) Do not proceed with the project.

Options a, b, and c include additional costs and risks that may be enough to force the facility to
select option d. Option a causes the facility to unfairly forfeit capacity due to unused utilization.
Option b exposes the facility to the risk that it will have to prove that the project did not require a
permit. Option c causes the facility to incur significant costs and delays otherwise not justified
by the project. Option d causes the facility to miss the improvement opportunity.

With the benefit of the demand growth exclusion, the facility is able to evaluate the project
based on the impacts of the particular project by itself and is not constrained by impacts that are
not related to the project. For many companies, the permitting implications without the
exclusion would cause the company to avoid the project at the Virginia facility and make the
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investment at a facility located in a state that did not delete the exclusion. Or, in the absence of
another facility in which to make the investment, the company may be forced to avoid an
improvement to the facility and risk being at a competitive disadvantage compared to other
companies.

RESPONSE: As discussed in the response to comment 1, the demand growth
exemption has been restored to the regulations, with the addition of some language to clarify
the intent of the provision and ensure consistency in its application. Note that no changes have
been made to the recordkeeping, reporting, and notification requirements found in the
regulations. Sources utilizing the demand growth exclusion must provide adequate
documentation that any exclusions are legitimately related to demand growth unrelated to the
modification or risk enforcement action.

19. SUBJECT: Demand growth issues, automobile manufacture.

COMMENTER: Ford

TEXT: Ford currently operates a manufacturing facility in Virginia and operates facilities
subject to the NSR program in 9 other states. State permitting programs affect our ability, costs
and timing to make changes to our manufacturing facilities in order to compete, both
domestically and internationally. It is also crucial, in order to remain competitive, that each of
our facilities be able to manufacture at its permitted capacity, otherwise the huge investment in
existing equipment and infrastructure at a given facility would be unrealized. Our industry is
extremely competitive. It is also cyclic, meaning that production varies to meet customer or
market demand which tends to fluctuate with the economy. Adopting requirements different
from federal NSR regulations can place our facilities at a competitive disadvantage and could
make the NSR program unacceptable to EPA, risking sanctions. In addition, differing
requirements would make permitting in Virginia more uncertain as to outcome, costs, and
whether a permit could even be issued.

RESPONSE: See the response to comment 4. There is no consistent application of the
NSR reforms throughout the country, nor are the revisions made to the Virginia version of the
rules much of a departure from the federal.
Other Issues

20. SUBJECT: Hybrid test

COMMENTER: Ford

TEXT: The hybrid test should be retained as a procedure for determining whether a
significant emissions increase will occur. This test combines the use of the actual-to-projected-
future-actual test for existing emissions units and the actual-to-potential test for new emissions
units covered under a single project. It is presumed that subdivision 6 which contained this
provision consistent with the federal NSR regulations was removed because it also included an
example using clean units, which were vacated by a court decision. However, this test should
be retained. Removing it potentially makes the rule less stringent than the federal requirements
and limits application. If containing the language regarding clean units is of concern, then the
provision could be revised to exclude the clean unit example.
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RESPONSE: The hybrid test provisions were removed in error. Therefore, this
comment is acceptable and appropriate changes reflecting the intent of the comment have been
made to the proposal.

STATE AIR POLLUTION CONTROL BOARD
SUMMARY AND ANALYSIS OF PUBLIC TESTIMONY FOR
PROPOSED REGULATION REVISION EO3
CONCERNING

MAJOR NEW SOURCE REVIEW REFORM
(9 VAC 5 CHAPTERS 50 AND 80)

INTRODUCTION

At the March 2005 meeting, the board authorized the department to promulgate for public
comment a proposed regulation revision concerning major new source review (NSR) reform.

A public hearing was advertised accordingly and held in Glen Allen, Virginia on August 17, 2005
and the public comment period closed on September 12, 2005. The proposed regulation
amendments subject to the hearing are summarized below followed by a summary of the public
participation process and an analysis of the public testimony, along with the basis for the
decision of the board.

SUMMARY OF PROPOSED AMENDMENTS

The proposed regulation amendments concerned provisions covering major new source review
reform. A summary of the amendments follows.

The following amendments apply to Articles 8 (PSD areas) and 9 (nonattainment areas):

1. Provisions for electric utility steam generating units (EUSGUSs) have been added in order
for the baseline state regulations to be consistent with the baseline federal regulations.

2. Requirements for determining whether physical changes made to existing emissions
units trigger major NSR requirements have been revised. Sources establishing their baseline
actual emissions may now use any consecutive 24-month period during the five-year period
prior to the change to determine the baseline actual emissions.

3. The method for determining if a physical or operational change will result in an
emissions increase has been revised. The previous "actual-to-potential” and "actual-to-
representative-actual-annual” emissions applicability tests for existing emissions units have
been replaced with an "actual-to-projected-actual” applicability test.

4, Provisions for plantwide applicability limits (PALS) have been added. A PAL is a

voluntary option that allows a source to manage emissions without triggering major new source
review. The PAL program is based on plantwide actual emissions. If the emissions are
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maintained below a plantwide actual emissions cap, then the facility may avoid major NSR
permitting process when it makes alterations to the facility or individual emissions units.

5. Provisions for pollution control projects (PCPs) have been added. A PCP is an activity,
set of work practices, or project at an existing emissions unit that reduces air pollution.
Obtaining a PCP exclusion relieves the PCP from major NSR review.

6. Provisions for Clean Units have been added. An emissions unit qualifies as a Clean
Unit, and qualifies to use the Clean Unit control technology applicability test, if it has gone
through major NSR permitting review and is complying with a BACT or LAER determination that
has been subject to public participation. When a source undergoes NSR review and installs a
BACT or LAER technology that has undergone public comment, it may make changes to a
Clean Unit without triggering an additional major NSR review.

The following amendments are limited to specific articles:

7. Article 8 has been revised in order to be consistent with other NSR regulations. This
consists of (i) removing federal enforceability of certain provisions that should be enforceable by
the state (toxics and odor) in order to prevent state-only terms and conditions from being
designated as federally enforceable in a permit; (ii) deleting provisions covered elsewhere
regarding circumvention, and reactivation and permanent shutdown; and (iii) adding provisions
regarding changes to permits, administrative permit amendments, minor permit amendments,
significant amendment procedures, and reopening for cause.

8. Article 6 (the minor NSR regulation) has been revised to remove provisions for PCPs
that would be covered by the changes to the major NSR regulations.

9. Article 4 of 9 VAC 5 Chapter 50, which contains general requirements for new and

modified stationary sources, has been revised to be consistent with the control technology
provisions of Articles 8 and 9.

SUMMARY OF PUBLIC PARTICIPATION PROCESS

A public hearing was held in Glen Allen, Virginia on August 17, 2005. Six persons attended the
hearing, with three of those offering testimony; and seven additional written comments were
received during the public comment period. As required by law, notice of this hearing was given
to the public on or about July 11, 2005 in the Virginia Register and in seven major newspapers
(one in each Air Quality Control Region) throughout the Commonwealth. In addition, personal
notice of this hearing and the opportunity to comment was given by mail to those persons on the
department's list to receive notices of proposed regulation revisions. A list of hearing attendees
and the complete text or an account of each person's testimony is included in the hearing report
which is on file at the department.

ANALYSIS OF TESTIMONY

Below is a summary of each person's testimony and the accompanying analysis. Included is a
brief statement of the subject, the identification of the commenter, the text of the comment and
the board's response (analysis and action taken). Each issue is discussed in light of all of the
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comments received that affect that issue. The board has reviewed the comments and
developed a specific response based on its evaluation of the issue raised. The board's action is
based on consideration of the overall goals and objectives of the air quality program and the
intended purpose of the regulation.

1. SUBJECT: Determining baseline emissions and emissions increases, PALSs.

COMMENTER: U.S. Environmental Protection Agency (EPA)

TEXT: Inthe EPA rule, the lookback period for determining past actual emissions is
specified as any consecutive 24 months in the previous 10 years. The Virginia proposal uses
any consecutive 24 months in the previous 5 years. In the EPA regulation, the period used for
establishing each pollutant baseline can be different for each pollutant. The Virginia proposal
requires that it be the same for all pollutants except where extenuating circumstances would
allow use of different baseline periods. The EPA rule establishes PAL duration as 10 years; the
Virginia proposal contains a 5-year duration. The EPA rule allows a different baseline period for
each PAL pollutant; the Virginia proposal requires the same baseline period for all PAL
pollutants unless extenuating circumstances would require use of different baseline periods.
The Virginia rule also proposes additional recordkeeping requirements that go beyond the
federal rules.

The EPA regulation does not specify consequences where the owner determines there is a
reasonable possibility that a project that is not part of a major modification may result in a
significant emissions increase and does not obtain a permit. The Virginia proposal specifies
how the state will act should the owner fail to make an accurate determination. The EPA
regulation requires owners to develop and maintain information to support their determination
that a given project is not a part of a major modification that may result in a significant emissions
increase and only requires advance notification from electric steam generating facilities. The
Virginia proposal requires 30 day advance notification of the availability of the information prior
to beginning actual construction of the project for all sources.

The state will need to explain or offer information to EPA describing how this proposal should be
considered equivalent to the federal regulations.

To be consistent in application to all sources however, EPA recommends that the following
statement be made for all sources with respect to advance notification: “Nothing in this
subdivision shall be construed to require the owner of such a unit to obtain any determination
from the board before beginning actual construction.”

RESPONSE: EPA is requiring states to make significant changes to their major new source
review (NSR) programs that will provide the regulated community with a significant economic
benefit due to “the reduction in administrative costs from streamlining of the permit process and
the decreased opportunity cost from delayed changes.” EPA has declared that the
improvements to the major NSR program will be “environmentally beneficial compared to the
current program.” Major NSR programs are one of the key tools state used to manage the
growth of new emissions, particularly in nonattainment areas.

However, EPA also admits that it “cannot quantify with specificity the emissions changes for a

given pollutant or pollutants, if any, that result from the NSR rule changes now being adopted,
nor can we reliably determine the anticipated locations of any emissions changes.” The
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reasons for this uncertainty are stated to be the voluntary nature of the improvements,
insufficiency of available data for modified units to estimate the benefits of the improvements as
it relates to modified units, difficulty of linking permits to environmental results, and the absence
of detailed records.

Given the qualitative nature of EPA’s analysis and, thus, the uncertainty of this environmental
benefit, it is not unreasonable to conclude that this environmental benefit may not materialize
and that states will risk their air quality if they proceed to implement the reforms wholesale.
Therefore, it is not unreasonable for states to be conservative and take a cautious approach to
implementation, especially since the ultimate responsibility for meeting the air quality goals of
the federal Clean Air Act rests with the states.

Below is an assessment of (i) the supplemental analysis that forms the basis for EPA’s reform
rule, (ii) Virginia’s air quality needs with respect to the major NSR programs and (iii) the
demonstration that EPA requires of states that choose to differ from the EPA rule. This is
followed by the responses to comments related to Virginia's primary alternative approaches to
the federal rule.

EPA Supplemental Analysis Assessment

To provide the basis for its major new source review reform regulations, EPA has promulgated a
supporting document: “Supplemental Analysis of the Environmental Impact of the 2002 Final
NSR Improvement Rules,” (“Supplemental Analysis”) [http://www.epa.gov/nsr/documents/nsr-
analysis.pdf]. In this document, EPA states, "These reforms are aimed at providing much
needed flexibility and regulatory certainty, and at removing barriers and creating incentives for
sources to improve environmental performance through emissions reductions, pollution
prevention, and improved energy efficiency.” EPA also states “collectively, the five NSR
Improvements that the Agency is finalizing will be environmentally beneficial compared to the
current program, and will improve air quality by reducing emissions from industrial facilities.”

EPA goes on to state that:
improvements in air quality will result in health and welfare benefits from reduced
concentrations of pollutants regulated by the NSR program, primarily criteria pollutants.
These benefits are relatively small compared to those of other air regulatory programs,
but will result in a net environmental benefit compared to the current rule. For example,
EPA’s analysis of PALs finds that there are likely to be reductions in emissions of
Volatile Organic Compounds (VOC) in the range of 3,400 to 17,000 tons per year from
just three industrial categories. The agency believes that, overall, the use of PALs will
actually reduce emissions by a greater amount, once additional categories and
pollutants are considered. The analysis also finds that the Clean Unit Test and the
exclusion for Pollution Control Projects will result in emissions reductions compared to
the current program. Similarly, the analysis finds that the actual-to-projected-actual test
is likely to be environmentally beneficial, but only to a small extent. The final reform, the
change in the emissions baseline, will affect a very small number of facilities. Although it
may allow for a small number of sources to avoid permitting because of the availability of
a higher baseline, a small number of sources will also now be subject to a more stringent
baseline. Thus, the analysis concludes that the overall consequences of the baseline
change will be negligible.
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EPA acknowledges that fewer changes will trigger NSR under the 2002 rule than under the
1980 rule. Although EPA recognized that it lacked sufficient data to determine whether the 10-
year lookback period would result in an overall increase or decrease in emissions, it concluded
that “in either case, the magnitude of the change is likely to be very small.”

However, as discussed above, EPA has also stated that that it “cannot quantify with specificity
the emissions changes for a given pollutant or pollutants, if any, that result from the NSR rule
changes now being adopted, nor can [it] reliably determine the anticipated locations of any
emissions changes.” EPA has acknowledged that its impact analysis is based on incomplete
data and has been unable to reasonably quantify the 2002 rule’s impact on public health. A
General Accounting Office (GAO) Report to Congress stated that the economic and
environmental impacts of the 2002 rule are “uncertain because of limited data and difficulty in
determining how industrial companies will respond to the rule.” GAO noted, for example, that
because EPA lacked comprehensive data, it relied on industry anecdotes in concluding that
NSR discourages sources from making changes that improve operating efficiency. GAO further
pointed out that EPA’s projection that these efficient changes will decrease actual emissions is
based on the unverified assumption that sources will not increase their production levels after
implementing the changes. Nevertheless, GAO did not conclude that the 2002 rule lacked
adequate evidentiary support. Rather, GAO recommended that EPA “monitor the emissions
impacts of the rule” and “use the monitoring results to determine whether the rule has created
adverse effects that the agency needs to address.”

In June 2005, the U.S. District Court of Appeals for the D.C. Circuit Court vacated the Clean
Unit and PCP provisions while upholding the remaining NSR reform provisions. In light of the
court’s rejection of the Clean Unit and PCP provisions (on which EPA relied in concluding that
the five NSR reform provisions will improve air quality), the court recognized that there is a
heightened need for EPA to have sufficient data to confirm that the remaining portions of the
reform rule do not result in increased emissions that harm air quality and public health.

The court concluded that although the data on which it relied was inadequate, EPA’s agency
decision to promulgate the NSR reforms was not arbitrary and capricious. The court, therefore,
upheld the remaining NSR reform provisions: even though the basis for the provisions was
faulty, the agency was not held liable for choosing to promulgate those provisions. However,
the concern at the state level--where the rules must be implemented--is not whether EPA acted
in a legally proper way or not, but rather whether the information on which EPA’s rules are
based is adequate.

One may conclude from this analysis that these reforms should be implemented because there
will likely be an environmental benefit due to some of the improvements and a small or
negligible impact for others. One may also conclude that since there is no adverse
environmental impact due to moving from the current major NSR program to the reform
program, it is not prudent to retain the current program or implement a compromise program.
However, given the qualitative nature of EPA’s analysis and, thus, the uncertainty of this
environmental benefit, it is not unreasonable to conclude that the environmental benefit may not
materialize and that states will risk their air quality if they proceed to implement the reforms
wholesale. Therefore, it is not unreasonable for states to take a cautious approach to
implementation, especially since the ultimate responsibility for meeting the air quality goals of
the federal Clean Air Act rests with states.

Virginia's Air Quality and Environmental Needs

52



Town Hall Agency Background Document Form: TH-03

Virginia has numerous reasons for taking a somewhat conservative approach to revising its new
source review program. These reasons cover a variety of issues, from public health and air
guality, to administrative and operational concerns, and are discussed in detail below.

While many aspects of the EPA rule will likely result in some air quality benefit when applied in
Virginia, the Commonwealth’s overall air quality situation can benefit from a certain changes to
the EPA requirements. § 10.1-1308 of the Code of Virginia states, “The regulations shall not
promote or encourage any substantial degradation of present air quality in any air basin or
region which has an air quality superior to that stipulated in the regulations.” In other words, no
regulation may contribute to the deterioration of air quality. Given the uncertainty of specific
impacts that implementing the federal rules will have on the areas of the state that are attaining
the national standards, it is believed that a certain limitations on some aspects of the federal
rules may help ensure that this state-specific need is met.

In addition to ensuring that areas of the state that meet the national standards continue to do so,
the Commonwealth is also obligated to actively improve air quality. Currently, approximately
one half of the Commonwealth’s citizens live in areas that do not attain the national standards.
Visibility problems have been identified in Virginia’s Class | (national park) areas. Additionally,
nitrogen deposition from airborne emissions is contributing to serious water quality problems in
Chesapeake Bay. In this larger context, it is clear that the state needs to take additional steps
beyond the immediate legal requirements for nonattainment and PSD areas if larger, statewide
issues of air quality are to be addressed. Again, given the uncertainty surrounding the specific
impacts of the federal rule, the state rule is exercising its responsibility to consider a somewhat
more closely scrutinized process for implementing the basic elements of NSR reform.

Virginia has a legal obligation to incorporate the federal regulations in a manner that will result in
equal or better environmental benefit. In order to balance the need to meet Virginia's specific
air quality needs with the need to improve permitting certainty and flexibility, a number of
revisions to the federal rules have been made.

Equivalency Demonstration

To be SIP-approvable, state programs must include the EPA changes as minimum program
elements, and must assure that any program changes are consistently accounted for in other
SIP planning measures. Revisions to state permitting programs for both nonattainment and
attainment areas are due no later than January 2, 2006.

In the preamble (67 FR 80240, December 31, 2002) to the final federal NSR regulation, EPA

addresses the issue of differences from the federal base program and states:
... State and local jurisdictions have significant freedom to customize their NSR programs.
Ever since our current NSR regulations were adopted in 1980, we have taken the position
that States may meet the requirements of part 51 “with different but equivalent regulations.”
45 FR 52676. Several States have, indeed, implemented programs that work every bit as
well as our own base programs, yet depart substantially from the basic framework
established in our rules . . . we have not implemented our base programs with a one-size-
fits-all mentality and certainly do not have the goal of “preempting” State creativity or
innovation.

53



Town Hall Agency Background Document Form: TH-03

Perhaps the biggest potential disadvantages to implementing the new applicability
provisions as part of our base programs are the time and effort required to revise existing
State programs and to have the revised programs approved as part of the SIP. For States
that choose to adopt all of the new applicability provisions, we expect that the SIP approval
process will be expeditious. Of course, the review and approval process will be more
complicated for States that choose to adopt a program that differs from our base programs.
For example, if a State decides it does not want to implement any of the new applicability
provisions, that State will need to show that its existing program is at least as stringent as
our revised base program. It would be impossible for us to plan ahead for all of the
possible variations that States might ultimately elect to pursue. We will, however, reach out
to relevant stakeholders immediately after publication of these rules and try to develop
streamlined methods for addressing common questions that may arise during the SIP
approval process.

In the text of the final federal NSR regulations (40 CFR 51.165 and 40 CFR 51.166), EPA

provides additional specifics on this matter:
With regard to those provisions relating to definitions; relating to the determinations of
significant emissions increases and significant net emissions; and relating to circumstances
where there is a reasonable possibility that a project that is not a part of a major
modification may result in a significant emissions increase, EPA indicates that “deviations
from these provisions will be approved only if the State specifically demonstrates that the
submitted provisions are more stringent than or at least as stringent in all respects as the
corresponding” federal provisions.

States must now address EPA’s expectation, with no further specific or formal guidance, that
alternatives to the federal program be demonstrated to be equivalent to or more stringent than
the federal requirements. This demonstration will be made by Virginia when the regulations are
submitted to EPA as a State Implementation Plan (SIP) revision.

Virginia Improvements to the Federal Rule

The EPA rule on which the state rule is based allows states some discretion in how the program
is implemented. As long as the base elements of the program are included, states are allowed
to tailor the federal rules to meet state needs. EPA has stated that specific enforcement of the
rules is to be delineated by the states. Generally, as long as the state rule does not impede a
source's ability to use the basic elements of the NSR program, EPA considers the state
regulation to be equally as protective as the federal rule. The baseline elements of the EPA
program are being included in the Virginia proposed regulation; however, the state is also
exercising its discretion to make modifications to the baseline in order to meet state needs.

The air quality situation in Virginia requires additional controls in order to protect public health
and welfare, and a strong NSR program is one tool by which this can be accomplished.
However, the assertion that the EPA NSR reforms present a “rollback” of protections is
inconclusive. The new rules encourage the application of air pollution control equipment and
work practices. While changes to a source may no longer be scrutinized through the traditional
approach of a permitting analysis for every facility change, this will be outweighed by a shift in
focus to activities with more significant impacts to the environment. Limited resources will be
diverted to projects with a potentially significant impact to the environment rather than on
projects with positive or neutral effects to the environment. The availability of additional
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recordkeeping that sources will have to conduct in order to justify projects that are exempt from
major source NSR will be another positive result from the new NSR rules. Generally, the
baseline federal reforms augmented with revisions designed to meet state-specific needs
represents the best approach for implementing the NSR program in Virginia.

The Virginia regulation amendments are more restrictive that the applicable legal requirements
in the sense that Virginia’s changes may impose some relatively minor restrictions to the
baseline EPA provisions. For example, the Virginia proposal limits the timeframes from which a
source may establish its period of representative operation in order to assure adequate
monitoring for compliance and enforcement purposes. Virginia's changes also require some
additional recordkeeping and reporting, which may represent an additional upfront burden to
sources that may be dissipated later on as the program transpires, and which also provide
additional compliance and enforcement support.

The Virginia regulation amendments are not more restrictive than the applicable legal
requirements in the sense that the EPA rule on which the state rule is based allows states
discretion in how the program is implemented. EPA has stated that specific enforcement of the
rules is to be delineated by the states. EPA has also stated that because the overall purpose of
the NSR reforms is to encourage the installation of cleaner equipment, obstacles to the
implementation of the reforms is considered to be less protective of the environment. Generally,
as long as the state rule does not impede a source's ability to use the basic elements of the
NSR program, EPA considers the state regulation to be equally as protective as the federal rule.
The baseline elements of the EPA program are being included in the Virginia regulation;
however, the state is also exercising its discretion to make modifications to the baseline in order
to meet state needs.

Thus, Virginia’s changes to the federal rules are intended to strike a balance between the
advantages to the federal program and the uncertainties that come with it.

1. In the EPA rule, the lookback period for determining past actual emissions for non-EGUs
is specified as any consecutive 24 months in the previous 10 years. The Virginia regulation
uses any consecutive 24 months in the previous 5 years, and allows sources to use another 24-
month period if it is demonstrated to be more representative.

As discussed elsewhere, state rules may be equally or more protective than federal rules.
Requiring a 5-year lookback instead of a 10-year lookback may limit a source’s potential to find
a higher baseline. This could in turn restrict a source’s ability to emit and is thus inherently
more protective than (rather than equivalent to) the EPA rule.

The purpose of an extended lookback is to establish a period that is most representative of
source operation. Establishment of the most representative operation not only enables sources
to plan effective emissions control strategies, it also provides the department with more
accurate information on which to base long-term air quality planning strategies. While an
extended lookback period will likely result in more accurate baseline determinations, a more
conservative transition is best for Virginia, and the lookback has thus been limited to 5 years.

It is unlikely that a lookback period of the most immediate preceding 24 months will accurately
characterize a facility’s representative operation. It is also feasible that a 10-year lookback may
be optimal for certain industries under certain circumstances. It is not clear, however, that the
10-year period is the best approach for all potentially affected sources statewide. First, the 10-
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year lookback will affect a limited subset of sources. Second, the 10-year lookback may not be
optimal for all source types, and not all sources may have sufficient or reliable data for a 10-year
period. Also, while there may be periods of a deep business trough, there may also be periods
of unusually high production. In sum, while there exist a number of plausible scenarios in
support of the 10-year period, there remains the possibility that these scenarios would not apply
statewide to all source types in every business year.

During the course of the regulatory development period, department permitting and compliance
staff expressed concern about the potential impact of the NSR reforms on their ability to perform
accurate and timely compliance and enforcement appraisals. Specifically, staff expressed
concern about the amount and quality of data being generated, and ability of both sources and
the department to analyze this information in a timely and accurate manner.

The 5-year period was selected in order to enable sources to utilize a moderately extended
lookback while providing the board assurance that no unusually high or low periods would be
selected. A conservative transition to the new system will assure permitting, compliance, and
enforcement reliability while allowing sources the enhanced flexibility of an extended lookback.
Additionally, the regulation allows sources the use of a different time period in determining
baseline actual emissions if a case can be made that the proposed alternative time period is
more representative of normal source operation. This provision will provide sources with
additional flexibility when appropriate, while providing the oversight necessary to monitor the
program and avoid compliance issues.

With respect to the lookback period for PALs, we agree that PALs provide businesses
operational flexibility while protecting the environment, and have thus included nearly every PAL
provision as is in the proposal. However, we also believe that a somewhat shortened lookback
period for PALs is a reasonable alternative to EPA’s 10-year period that will enable sources to
enjoy the benefits of PALs while ensuring that Virginia’s air quality resources are protected.

2. In the EPA regulation, the period used for establishing each pollutant baseline can be
separate for each pollutant. The Virginia regulation requires that it be the same for all pollutants
except where extenuating circumstances would allow use of different baseline periods.

Restricting sources to one baseline could prevent a source from selecting the highest baselines
for a number of pollutants; this is thus inherently more protective than (rather than equivalent to)
the EPA rule.

During the initial development of the regulation, department permitting and compliance staff
identified the potential for a significant negative impact of the multiple pollutant baseline
approach on their ability to perform accurate and timely permit issuance and compliance review.
Establishment of a single baseline for all pollutants was considered to be, in part, one way to
alleviate this concern. The single baseline approach considerably simplifies implementation of
the rule for sources as well as the department—an important consideration in a notably complex
rule.

While the proposal restricts sources to one baseline, it also allows sources to use different
periods for different pollutants provided that the source can demonstrate that a different period
is more appropriate. This enables sources to make the case for an alternative baseline
approach and for the board to approve such alternatives.
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It is a reasonable compromise to allow sources an extended lookback with the understanding
that the maximum possible output of all pollution types is not an acceptable outcome.

3. The EPA regulation does not specify consequences where the owner determines there
is a reasonable possibility that a project that is not a part of a major modification may result in a
significant emissions increase and does not obtain a permit. The Virginia regulation specifies
how the state will act should the owner fail to make an accurate determination.

The federal regulations do not address enforcement. However, EPA has informed the states
that this is an intentional omission, and that enforcement strategies are to be addressed by the
states. Virginia has done so: specifics as to how the state will act should the owner fail to make
accurate determinations are consequences dealt with in other state regulations and state law.
The language added to the regulation that spells out the consequences of significant emissions
miscalculations is to provide emphasis and, because it is codified elsewhere in the regulations,
does not have an effect on existing requirements.

4. The EPA regulation requires owners to develop and maintain information to support their
determination that a given project is not a part of a major modification may result in a significant
emissions increase. The Virginia regulation requires advance notification of the availability of
the information prior to beginning actual construction of the project.

Requiring a 30-day advance natification of the availability of information prior to beginning actual
construction of the project is a requirement in addition to the federal requirements, will result in
additional project oversight, and is thus inherently more protective than (rather than equivalent
to) the EPA rule. Additionally, language was added to the proposal to clarify that these
informational provisions do not require a source to obtain any determination from the board
before beginning additional construction.

It is crucially important that the department have access to data that is adequate for determining
if a source is in compliance. Given that the major NSR reforms represent a significant departure
from the previously existing rules, it is in the best interest of the source to maintain information
sufficient to justify its actions and to avoid compliance problems, particularly in the initial stages
of program implementation. This information also contributes to an improved overall picture of
the state’s air quality, and is essential for long-term planning purposes. As noted in the
discussion regarding the consequences of significant emissions miscalculations, there is no
benefit but considerable risk to a source that cannot account for its actions.

5. The EPA rule establishes PAL duration as 10 years; the Virginia regulation contains a 5-
year duration.

Requiring a 5-year duration instead of a 10-year duration allows a source ability to make
changes without permitting review while providing the department with the opportunity for
reasonable periodic reviews. This approach is inherently more protective than (rather than
equivalent to) the EPA rule.

PALs will result in an air quality benefit and should be implemented in Virginia. Past board
experience in PAL permitting, while limited, has been positive. A great deal of effort is required
initially to develop the PAL; however, once the PAL is in place it achieves emissions reductions
without creating a continual small-scale permitting burden on the department or the source. The
lookback period and duration have been limited to 5 years in order to provide additional
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assurance that no unacceptably high emissions increases will result, and to allow department
review and oversight.

2. SUBJECT: Clean Units and PCPs.

COMMENTER: U.S. EPA, Southern Environmental Law Center et al.

TEXT: The D.C. Circuit Court of Appeals vacated the Clean Unit exemption and the
pollution control project (PCP) exemption. In light of the court’s ruling, both the Clean Unit and
PCP provisions need to be stricken from the proposal. Additionally, the hybrid emissions test
for projects involving both so-called “clean units” and existing units must be withdrawn.

RESPONSE: Clean Unit and PCP provisions were vacated by the court and cannot be
legally implemented at this time. EPA has also announced that states currently developing
regulations should not include such provisions. Therefore, inclusion of Clean Unit and PCP
provisions is not appropriate, and appropriate changes reflecting the intent of the comment have
been made to the proposal..

3. SUBJECT: General concern about NSR program.

COMMENTER: Elizabeth B. Snell, Page D. Calisch, 3 identical emails

TEXT: These citizens generally support a strong NSR program that will meet Virginia-
specific health and welfare needs.

RESPONSE: As discussed in the response to comment 1, the proposed regulation
meets the basic federal legal requirements, which are mandatory, while containing alternative
approaches to address air quality issues specific to Virginia. We agree that strong NSR
regulations are necessary for protecting the environment, and have developed regulations that
accomplish this goal.

No change has been made to the proposal as a result of this comment.
4, SUBJECT: General concern about NSR program.

COMMENTER: 141 emails

TEXT: Despite the severity of the Commonwealth’s health concerns, Virginia is
considering revisions to its NSR regulations that would weaken current law in response to
federal action. EPA’s changes to the federal NSR regulations would render a key portion of the
Clean Air Act ineffective by allowing the country's oldest and dirtiest smokestacks, power plants,
oil refineries and factories to increase pollution by unlimited amounts without ever having to
adopt modern pollution controls. Virginia does not have to follow the federal lead, so long as
the state regulations are at least as strong as the federal rules. NSR has been part of the Clean
Air Act since 1977, and has been responsible for the reduction of thousands of pounds of soot
and smog forming pollutants. | urge you to adopt major NSR regulations that are stronger than
the federal recommendations and protect Virginia's existing rules that require polluters to clean
up our air to protect public health.
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RESPONSE: As discussed in the response to comment 1, the proposed regulation
meets the basic federal legal requirements, which are mandatory, while containing alternative
approaches to address air quality issues specific to Virginia. We agree that strong NSR
regulations are necessary for protecting the environment, and have developed regulations that
accomplish this goal.

No change has been made to the proposal as a result of this comment.
5. SUBJECT: Overall regulatory stringency.

COMMENTER: Southern Environmental Law Center (SELC) on behalf of American
Lung Association of Virginia, Appalachian Voices, National Parks Conservation Association,

Piedmont Environmental Council, Virginia Conservation Network, Sierra Club, and Virginia
League of Conservation Voters

TEXT: The board has significant leeway under federal law to customize Virginia’'s NSR
regulations to best address the state’s urgent air pollution concerns. EPA acknowledges — as
the Clean Air Act requires — that “[s]tate and local jurisdictions have significant freedom to
customize their NSR programs,” and explicitly recognizes that a state may decide “it does not
want to implement any of the new applicability provisions.” Because of the Clean Air Act’s
emphasis on cooperative federalism, Virginia does not have to follow the federal lead on NSR.
In fact, EPA has stated that it will approve a SIP choosing an alternate course, so long as the
state “show]s] that its existing program is at least as stringent as [the] revised base program.”
The federal rule changes would greatly expand the overhauls and upgrades that can be made
to aging industrial facilities without requiring compliance with NSR, leading to significant
increases in pollution. By instituting a program that will require more aging facilities to comply
with NSR when changes significantly increase emissions, Virginia will have no difficulty
establishing that its program is “at least as stringent in all respects as” the base federal
program.

RESPONSE: As discussed in the response to comment 1, we agree that the EPA rule
on which the state rule is based allows states some discretion in how the program is
implemented. The basic elements of the EPA program are being included in the Virginia
proposal; however, the state is also exercising its discretion to make modifications to the federal
rules in order to meet state needs.

No change has been made to the proposal as a result of this comment.
6. SUBJECT: General support of the NSR program.

COMMENTER: Southern Environmental Law Center et al.; Peter deFur

TEXT: Air pollution has serious health impacts, including heart disease, heart attacks,
increased risk of death from lung cancer, and premature deaths from heart and lung problems.
Each year in Virginia, approximately 1,000 people die prematurely from exposure to fine particle
pollution from power plants alone. Health-related problems result in significant economic costs,
with hundreds of thousands of work days and school days lost each year due to air pollution
problems. Children and senior citizens are the most susceptible to temporary and permanent
health impacts from air pollution.
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The environmental costs of air pollution are also high. Summertime haze has reduced vistas in
Shenandoah National Park by an average of 75 percent. The park also has recorded more
unhealthy air days than several major cities, including Chicago and Denver, consistently ranking
as one of the most polluted in the country. Equally important is the effect of emissions from
coal-fired power plants on the Chesapeake Bay. Excess nitrogen causes the greatest harm to
the Bay, contributing to algal blooms and widespread “dead zones.” The summer of 2005 has
been one of the worst for dead zones, with 41 percent of the Chesapeake Bay suffocated by a
dead zone of low- or no- oxygen water. A strong NSR program is essential to ensure that
Virginia lives up to its obligations under the Chesapeake 2000 Agreement.

In addition to these environmental costs, a weakening of NSR could bring adverse economic
impacts to Virginia. The designation of an area as nonattainment often deters business
development because of the federal restrictions that accompany a nonattainment designation.
When an area falls into nonattainment, it is prohibited from bringing in new industrial
development unless it can provide pollution reduction offsets to counterbalance the increases in
emissions that the new sources will bring. With so many cities and counties labeled as
nonattainment, Virginia faces real limits on economic growth if it does not improve air quality.

Aggravating these difficulties are the problems dirty air creates for maintaining existing
businesses. One independent analysis finds that a 25 percent increase in visitation at
Shenandoah National Park due to increased visibility could yield as much as $30 million
annually in increased sales benefits and tax revenues, and 800 jobs for local communities
surrounding the Park. Ground-level ozone pollution also costs Virginia’s farmers up to $19
million annually in reduced crop yields of wheat, soybeans, cotton, peanuts, and corn. This
figure excludes costs of reduced yields in wine-producing grapes, a burgeoning Virginia industry
and one that is particularly vulnerable to ozone damage.

Additionally, without adequate NSR protections, existing sources would enjoy an unfair,
competitive advantage over newer companies. This advantage would arise because, under the
Clean Air Act, new sources already have to install modern pollution controls that are absent on
many existing facilities. The NSR program simply requires existing smokestacks to install many
of these same pollution control technologies whenever an older unit is modified. By requiring
modified existing sources to meet many of the same requirements as new facilities, the existing
NSR program helps level the playing field between entrenched and newer companies,
encourages innovation in cleaner energy, creates more jobs, and spurs competition.

Accordingly, the board should resist pressure to undo important clean air protections. Instead, it
should commit to maintaining a strong and healthy NSR program in Virginia and reject the EPA
rollbacks on NSR.

RESPONSE: As discussed in the response to comment 1, we agree that the air quality
situation in Virginia requires additional controls in order to protect public health and welfare, and
that a strong NSR program is one tool by which this can be accomplished.

No change has been made to the proposal as a result of this comment.

7. SUBJECT: Baseline actual emissions — lookback period.

COMMENTER: Southern Environmental Law Center et al.; Peter deFur
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TEXT: The D.C. Circuit concluded that the Clean Air Act “is silent on how to calculate
such ‘increases’ in emissions,” meaning that the board has some leeway in tailoring the
definition of “net emissions increase” to best fit Virginia's needs. Under the existing Virginia
rule, the baseline would be set using emissions data from the two years immediately proceeding
construction of a project to determine the baseline figures for all measured pollutants. EPA
changed the rule to allow electric utility steam generating units (EUSGUS) to select the highest
polluting 2-year period out of the last 5 years of operation preceding the change. For non-
EUSGUSs, operators would be able to select the highest polluting consecutive two years from the
last decade of operation. The proposal replaces the 10-year lookback period with a 5-year
window for all sources, both EUSGUs and non-EUSGUSs alike.

While the existing rule’s 2-year period provides the most accurate picture of a facility’s operating
profile, the 5-year lookback is a noteworthy improvement over the federal rule’s 10-year
lookback for non-EUSGUs. Studies of emissions histories of major pollution sources suggest
that limiting the lookback period for all sources to five years will significantly limit the quantity of
pollution increases that would fail to trigger NSR.

At the same time, we continue to urge the board to reject both the 5- and 10-year lookback
provisions as they are less protective of the environment and public health than the 2-year
period that has worked well for Virginia for the last 25 years. An accurate determination of
whether a change to a source results in a significant emissions increase requires a baseline
emissions period representative of the source’s actual pre-change emissions. A source should
not be allowed to arbitrarily reach back to a period of high emissions in order to inflate baseline
emissions above its actual pre-change emissions.

The proffered rationale behind these extended lookback periods is to more accurately reflect
emissions throughout the business cycle of the industry. Under the current regulations,
however, if the two years immediately preceding a modification are not reflective of normal
source operations, an operator is already allowed to select another 2-year period that is more
representative. That is, the existing regulations take into account variations in business cycles.
By cherry-picking the highest emissions from out of the last several years of operation, the
extended lookback period serves only one purpose: to raise the baseline emissions figure as
high as possible, thereby avoiding the installation of pollution controls in all but the most
extreme cases.

Because the 5-year lookback period will lead to increases in pollution when compared to the
current rule, we maintain that the Virginia NSR program should apply a 2-year lookback period
to all sources unless the source can show that a prior 24-month period is more representative.

RESPONSE.: As discussed in the response to comment 1, a more conservative
lookback from 10 years to 5 is best for Virginia.

No change has been made to the program as a result of this comment.
8. SUBJECT: Individual pollutants and the baseline period.

COMMENTER: Southern Environmental Law Center et al.; Peter deFur

TEXT: We support the decision to maintain the current state requirement that sources
use the same baseline period for all regulated pollutants rather than allow sources to vary
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baselines in order to capture the highest two years of emissions for each pollutant as permitted
in the federal rule. By limiting operators to a single, 24-month period for calculating baseline
actual emissions, the proposal retains a simplified program (when compared to the 2002 federal
rule) and decreases the resources necessary to evaluate permit applications. Moreover, the
proposal remains true to the purpose of allowing a source to select a baseline emissions period
that most accurately reflects emissions during a normal business cycle. Allowing different
baseline periods for different pollutants would have permitted a source to select the highest 2-
year period of emissions for each pollutant influenced by factors, such as the type of fuel being
used, that have nothing to do with a normal business cycle. We recommend retaining the
language from the proposed regulations to require sources to use the same 24-month baseline
emissions period for all affected emissions units and all pollutants.

RESPONSE: Support for the proposal is appreciated.
No change has been made to the proposal as a result of this comment.
9. SUBJECT: Malfunctions.

COMMENTER: Southern Environmental Law Center et al.

TEXT: The proposed regulations permit sources to include in baseline calculations
emissions associated with malfunctions. Emissions from malfunctions can be quite significant
and are not, by definition, part of a source’s normal operating profile. Including malfunction
emissions, therefore, contradicts one of the stated purposes of the EPA revisions, which is to
calculate baseline emissions to more accurately reflect normal source operations.
Consequently, sources should not be allowed to artificially inflate baseline calculations by
including emissions increases that result from malfunctions.

That the proposed regulations also require sources to include emissions from malfunctions in
projected actual emissions does not justify allowing such emissions to be included in baseline
calculations. The proposed regulations provide that emissions from malfunctions are included
in future emission projections only to the extent such emissions are quantifiable. As a result, a
source will likely either: 1) project that its new or modified equipment will function properly and
therefore no emissions increases from equipment malfunctions will occur; or 2) claim that there
is no way to project the number or frequency of any potential malfunctions for new or modified
equipment and therefore such emissions are not quantifiable.

Either way, a source will be allowed to count known emissions increases from malfunctions in
its baseline while omitting such increases from calculations of future emissions. To address this
problem, the board should delete malfunction emissions from both sides of the equation, not
allowing them to be factored into either baseline or projected actual emission calculations.
Alternatively, to ensure that a source does not overexploit this malfunction loophole, it could be
required to assume the same frequency, number, duration, and intensity of past malfunctions in
projecting future emissions.

RESPONSE: Malfunction emissions are considered to be part of a facility’s overall
emissions, and records of malfunction emissions are included in every aspect of emission
reporting; to remove them from the evaluation would present a unrealistic emissions picture,
and would be inconsistent with the remainder of the air program. For example, when sources
track their post-change emissions, many will use CEM data which will include emissions during
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periods of malfunction. If the malfunction emissions are excluded from the projected actuals
but not from the post-change emissions, this could result in enough of a discrepancy to have it
appear that NSR was triggered. Malfunctions are, by definition, unexpected, nonrecurring
events, and as such can be recorded but not predicted.

No change to the proposal has been made as a result of this comment.

10. SUBJECT: Demand growth.

COMMENTER: Southern Environmental Law Center et al.

TEXT: When EPA first proposed adoption of an actual-to-projected-actual test for non-
EUSGUSs, it proposed to eliminate the demand growth exclusion from projected actuals for
EUSGUs and non-EUSGUs. EPA found that “the demand growth exclusion is problematic
because it is self-implementing and self-policing,” and noted that in a market economy, sources
often make physical changes in order to respond to market forces. Consequently, there is no
plausible distinction between emissions increases due solely to demand growth as an
independent factor and those changes at a source that respond to, or create new, demand
growth, which then result in increased capacity utilization.

EPA later reversed course to add a demand growth exemption, while failing to provide any
method for distinguishing emissions increases solely attributable to demand growth from
emissions increases due to a physical change at a unit. The inclusion of a demand growth
exclusion in the method for calculating projected actual emissions, therefore, creates a major
loophole in the NSR program that will allow sources both to under-predict future emissions and
to avoid enforcement for exceeding projected actual permit limits by attributing the emissions to
demand growth.

The demand growth exemption essentially changes the applicability test to a past-potential-to-
future-actual test. That is, sources are likely to maintain that any post-change emissions
increases due to output increases up to pre-change nameplate capacity are due to demand
growth, regardless of the facility’s pre-change actual operating profile. For these reasons, the
demand growth exclusion provides no benefit for NSR enforcement, and would in fact
guarantee massive, unregulated increases in pollution. It should be deleted from the proposal.

RESPONSE: This comment is acceptable and appropriate changes reflecting the intent
of the comment have been made to the proposal.

11. SUBJECT: Enforcement, recordkeeping, and reporting.

COMMENTER: Southern Environmental Law Center et al.

TEXT: The EPA rules include a recordkeeping exemption for facilities believing that
they would have “no reasonable probability” of triggering NSR. This exemption would have
allowed operators to avoid keeping any “records at all — neither the data on which they based
their projections nor records of actual emissions going forward.” The D.C. Circuit Court of
Appeals struck down this exemption, finding it to be arbitrary and capricious. The court
observed, “If EPA actually knew which sources had no ‘reasonable possibility’ of triggering
NSR, these sources would obviously have no need to keep records. The problem is that EPA
has failed to explain how, absent recordkeeping, it will be able to” make that determination.
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EPA had argued that it could use its enforcement authority to ensure compliance with NSR.
The court saw the obvious flaw in this reasoning: “EPA certainly has such inherent enforcement
authority, but even inherent authority depends on evidence.”

The proposal would add basic, commonsense preconstruction notice, recordkeeping, reporting,
and enforcement provisions absent from the 2002 federal rules. Specifically, the proposal
requires advance notice to DEQ of the availability of information before an operator can
commence construction on a project that the operator determines does not trigger NSR.
Additionally, the proposal outlines specific enforcement steps that DEQ will take if an owner
wrongly determines that a modification does not trigger NSR. DEQ deems these requirements
as necessary to ensure compliance with the NSR program for the same reasons the D.C. Circuit
found the absence of notice and recordkeeping requirements in the federal rule to be arbitrary
and capricious.

We support the addition of these provisions to the state program. If a source relies on projected
actual emissions to avoid NSR, it should be held to its projections. The absence of these
enforceability provisions would invite self-serving future emissions calculations to unlawfully
avoid NSR. If post-change actual emissions are found to exceed the projections to such a
degree that it would have constituted a significant emissions increase had pre-change
projections been accurate, the source should be required, as proposed, to comply with NSR as
if construction had not commenced.

Additionally, preconstruction notice and post-change recordkeeping requirements greatly ease
the enforcement burden on the department. Ensuring compliance with NSR requires knowledge
of modifications made to existing emissions units that sources contend are not subject to NSR.
The preconstruction notice requirements guarantee that DEQ will know about such
modifications in a timely fashion, making enforcement more feasible. Similarly, basic
recordkeeping procedures will allow DEQ to effectively monitor the real-world impact of
construction and modification projects, to determine if pollution has increased, thereby triggering
NSR.

RESPONSE: Support for the proposal is appreciated.
No change has been made to the proposal as a result of this comment.
12. SUBJECT: Netting.

COMMENTER: Southern Environmental Law Center et al.

TEXT: The proposed regulations define “major modification” as a physical change that
results in a significant emissions increase and a significant net emissions increase. In other
words, if a physical change results in a significant emissions increase, a source can still take
advantage of these netting provisions to “net out” of NSR. However, if a physical change does
not result in a significant emissions increase, but netting calculations would result in a significant
net emissions increase, the source would not be required to “net in” to NSR. By allowing
sources to “net out” without requiring them to “net in,” the proposed regulations guarantee that
modifications resulting in significant emissions increases will be able to avoid installation of
pollution controls. Virginia can strengthen its NSR program and reduce air pollution statewide
by requiring sources to “net in” to NSR as well as allowing them to “net out.”

64



Town Hall Agency Background Document Form: TH-03

RESPONSE: EPA has, as a matter of longstanding policy, been implementing the
general concept of “netting in,” as the commenter terms it, in the PSD program for many years.
Continued implementation of this policy has not resulted in any discernable environmental
effect.

No change has been made to the proposal as a result of this comment.
13. SUBJECT: PALs in general.

COMMENTER: Southern Environmental Law Center et al.

TEXT: Experience in states that have experimented with PALs suggests that a PAL
exemption would greatly complicate the Virginia NSR program, increase the burden on DEQ,
and make NSR enforcement far more difficult. As noted in the STAPPA and ALAPCO New
Source Review Menu of Options, “[s]tate and local permitting authorities have noted the high
labor costs of developing a PAL, since every emissions unit at the source must be evaluated, a
comprehensive monitoring system to track compliance must be designed, and the baseline
emissions calculations (setting the PAL) can be laborious and contentious.”

More fundamentally, the PAL baseline and renewal provisions of the federal rule will allow
sources to lock in historically high emissions levels for several years into the future, which would
likely result in significantly more pollution than would be allowed under the state’s current NSR
program. The proposal attempts to address this concern by proposing a 5-year limit on the
duration of a PAL, instead of the 10-year limit in the base federal rule. Although the 5-year
provision is an improvement, it does not negate the fact that a PAL exemption would lead to
certain increases in air pollution emitted. Accordingly, the board should delete the PAL
exemption in its entirety from the Virginia program.

RESPONSE: As discussed in the response to comment 1, PALs will result in an air
quality benefit and should be implemented, with some restrictions, in Virginia.

No change has been made to the proposal as a result of this comment.
14. SUBJECT: Malfunctions--PAL baseline.

COMMENTER: Southern Environmental Law Center et al.

TEXT: Emissions from malfunctions should not be included in a PAL baseline.
The proposed regulations allow sources to include in their baseline calculations emissions
associated with malfunctions. This allowance is carried over into the PAL program. Sources
should not be allowed to pad their PAL baselines by including emissions increases that result
from malfunctions.

RESPONSE: As discussed in the response to comment 9, malfunction emissions are
considered to be part of a facility’s overall emissions, and records of malfunction emissions are
included in every aspect of emission reporting; to remove them from the evaluation would
present a unrealistic emissions picture, and would be inconsistent with the remainder of the air
program.

No change has been made to the proposal as a result of this comment.
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15. SUBJECT: PAL and BACT/LAER

COMMENTER: Southern Environmental Law Center et al.

TEXT: A fundamental feature of NSR is its requirement that all new major sources of
emissions install BACT or LAER. Under the PAL exemption in the proposed regulations,
however, once a PAL is established, a source is allowed to make physical changes without
triggering NSR, so long as sourcewide emissions remain below the PAL. This exclusion
includes constructing new emissions units. Although a PAL can provide a source with flexibility
to make changes to existing units without triggering NSR, it should not exempt sources from
installing BACT on new units. Any PAL exemption considered by the state should require a
source to meet BACT requirements for any new emissions unit installed during the term of the
PAL if the unit would have the potential to emit at or above the significance level for the PAL
pollutant

RESPONSE: The addition of a new emissions unit, while potentially exempt under a
PAL for major NSR, may nevertheless still be subject to BACT under the state minor NSR
requirements. If a new unit’'s emissions are below the PAL level, and below the significance
level for minor NSR, then its emissions are unlikely to have a significant impact on air quality.
Note that if addition of a new unit would necessitate an increase in the PAL, then that unit would
be required under 9 VAC 5-80-1865 L 1 ¢ to obtain a major NSR permit regardless of the
magnitude of the emissions increase resulting from it (i.e., no significant levels apply). Such an
emissions unit must comply with any emissions requirements resulting from the major NSR
program process (such as BACT), even though it has also become subject to the PAL.
Additionally, there are a number of safeguards throughout PAL requirements designed to
prevent any emissions increase that will have a negative impact on air quality.

No change has been made to the proposal as a result of this comment.
16. SUBJECT: PALs and synthetic minor emission limits taken to avoid NSR.

COMMENTER: Southern Environmental Law Center et al.

TEXT: The federal rule did not change the provision in the federal NSR program that
requires a source that relaxes a synthetic minor emissions level taken to avoid NSR, such that
the modification that avoided review would have become a major modification under the relaxed
standard, to undergo NSR as though construction on the modification had not commenced.
And yet, it is clear from the preamble to the federal rule that EPA intended to exempt PAL
sources from the requirement of 40 CFR 52.21(r)(4). As a result, the PAL provisions of the
proposed regulations unfortunately exempt PAL sources from this requirement. The exemption
from the provisions of 40 CFR 52.21(r)(4) is the equivalent of permitting sources to remove
pollution control equipment from existing emissions units once a PAL is established. It
represents a step backward in air quality protection and should not be permitted. If a PAL
exemption is contemplated, it should provide that a PAL source is required to continue to
comply with synthetic minor emissions levels taken to avoid NSR, or to install BACT on the
subject unit.

RESPONSE: 9 VAC 5-80-1865 A 1 c, which is based on 40 CFR 52.21(aa)(1)(ii)(c),
states that any physical change in or change in the method of operation of a major stationary

66



Town Hall Agency Background Document Form: TH-03

source that maintains its total sourcewide emissions below the PAL level, meets the rule’s
general PAL requirements, and complies with the PAL permit is not subject to the provisions in
9 VAC 5-80-1605 C (restrictions on relaxing enforceable emission limitations that the major
stationary source used to avoid applicability of the major NSR program). 9 VAC 5-80-1605 C is
analogous to 40 CFR 52.21(r)(4); both texts state: “At such time that a particular source or
modification becomes a major stationary source or major modification solely by virtue of a
relaxation in any enforceable limitation which was established after August 7, 1980, on the
capacity of the source or modification otherwise to emit a pollutant, such as a restriction on
hours of operation, then the requirements or paragraphs (j) through (s) of this section shall apply
to the source or modification as though construction had not yet commenced on the source or
modification.” Therefore, EPA did include the exemption in the rule at 40 CFR
52.21(aa)(1)(ii)(c), and it has been included in the proposal.

The general purpose of a PAL is for a source to maintain its emissions below a certain level in
exchange for the ability to make changes without undergoing the full permitting process. There
are a number of safeguards built into the PAL permitting process to prevent regression in air
quality. If the PAL will result in an overall reduction in air pollution, then an exemption from
minor NSR levels is appropriate.

No change has been made to the proposal as a result of this comment.

17. SUBJECT: PAL increase.

COMMENTER: Southern Environmental Law Center et al.

TEXT: The proposed regulations provide that a PAL can be adjusted upward during the
term of the PAL if the sum of emissions from small units, plus emissions from major units
assuming BACT equivalent controls, plus allowable emissions from all new and modified units,
exceeds the existing PAL. If an existing unit is complying with a BACT or LAER requirement
established in the previous five years, the emissions control level for the unit is assumed to
represent current BACT or LAER requirements.

Given the rapid evolution of pollution control technology, one would assume that in many
instances the emissions rates associated with BACT and LAER at a source will be substantially
lower at the time the owner submits an application for a PAL increase than they were five years
earlier. Once a PAL is established, it should not be increased based on anything other than a
current BACT/LAER analysis for all major emissions units. Any PAL exemption considered by
the board should not allow the PAL to be increased during the PAL effective period unless the
emissions calculation is determined by conducting a new BACT/LAER analysis for all major
units, regardless of when any previous analysis may have been conducted.

RESPONSE: While some types of pollution control technology evolve rapidly, most
associated with BACT and LAER controls experience change on a far slower and more
incremental scale. If analysis demonstrates that an upward adjustment would result in
excessive emissions, then the board need not approve the adjustment: for example, 9 VAC 5-
80-1865 K 2 states, “The board may set the PAL at a level that it determines to be more
representative of the source's baseline actual emissions, or that it determines to be more
appropriate considering air quality needs, advances in control technology, anticipated
economic growth in the area, desire to reward or encourage the source's voluntary emissions
reductions, or other factors as specifically identified by the board in a written rationale.”
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(Emphasis added.) A proposed increase would also be subject to the public participation
requirements of 9 VAC 5-80-1865 D. There are thus a number of opportunities for the board to
adjust the PAL increase in the unlikely event that a significant change in BACT or LAER occurs.
No change has been made to the proposal as a result of this comment.

18. SUBJECT: PAL renewal.

COMMENTER: Southern Environmental Law Center et al.

TEXT: The proposed regulations provide that at the end of its 5-year effective period, a
PAL can be renewed at its existing level if the highest 2-year emissions period for each PAL
pollutant during the previous five years, plus an amount equal to the applicable significance
level for the PAL pollutant, equals or exceeds 80 percent of the existing PAL level. This
provision effectively locks in historically high emissions levels for several years into the future.
In order to prevent this result, a PAL exemption should provide that a PAL can only be renewed
at a level equal to emissions levels for the two years immediately preceding a renewal
application. It should also provide DEQ with the discretion to lower the PAL level if required to
maintain or achieve healthy air, or if warranted by advances in pollution control technology or
other relevant factors.

RESPONSE: Given that we are limiting sources to a 5-year lookback, it seems
reasonable to base renewal levels on that somewhat limited lookback period. The board has a
number of opportunities in the PAL review process where adjustments can be made to avoid
any unusually large or inappropriate increases.

No change has been made to the proposal as a result of this comment.

19. SUBJECT: “Bad actor” exclusion.

COMMENTER: Southern Environmental Law Center et al.

TEXT: Because the proposed PAL exemption would allow sources to lock in historically
high emissions levels, the board should ensure that any operator obtaining a PAL does not have
a history of NSR or related air quality violations. Furthermore, because any PAL exemption
would allow an operator to avoid NSR, this privilege should not be granted to operators that
have a history of violating the program. A “bad actor” exclusion, prohibiting repeat violators
from obtaining a PAL, would be beneficial in addressing these concerns.

RESPONSE.: Itis unlikely that a source with a poor compliance record would be able to
muster the extensive documentation and public scrutiny necessarily to justify PAL issuance.

No change has been made to the proposal as a result of this comment.
20. SUBJECT: General support for the federal approach.

COMMENTER: Virginia Manufacturers Association

TEXT: The VMA strongly supports the federal NSR reforms and advocates adoption of
the federal NSR reforms because, as EPA notes, they would greatly streamline and simplify
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NSR, provide certainty about NSR applicability, compliance and enforcement, and reduce
unnecessary permitting burdens on companies and DEQ. The federal NSR reforms would
enable Virginia’s businesses to improve the productivity, reliability, and safety of manufacturing
facilities on which so many citizens of the Commonwealth depend for their livelihood.

Most importantly, the federal NSR reforms would provide these critical benefits without
jeopardizing air quality in the Commonwealth. In fact, after a thorough analysis, EPA has
concluded that collectively, the federal reforms will result in a net environmental benefit
compared to the NSR rules currently in effect in Virginia. Thus, VMA urges the board to adopt
the federal NSR reforms without change.

Since the beginning of its involvement in NSR reform in Virginia, the VMA has expressed
concern that Virginia should not needlessly adopt NSR rules more stringent than federally
required. For years it has been the policy of the Commonwealth to eschew the imposition of
regulatory requirements on its businesses and citizens “which are more restrictive than
applicable federal requirements” unless a cogent showing of necessity supports a more
restrictive Virginia rule. This principle is codified in § 10.1-1308 A of the Virginia Air Pollution
Control Law. Furthermore, § 2.2-4014 of the state code establishes a procedure whereby the
General Assembly reviews regulations during the promulgation or final adoption process. For
regulations that are more restrictive than applicable federal requirements, the General Assembly
has the opportunity to judge whether such regulations are truly necessary in the
Commonwealth.

Virginia has the opportunity to adopt EPA's NSR reforms, which are applicable federal
requirements, but the board has proposed to deviate from the federal NSR rules in ways that
are more restrictive than the applicable federal requirements. Based in part on the EPA’s
evaluation of the environmental effects of the federal NSR reforms, the VMA believes the board
and DEQ cannot sustain their burden to demonstrate that more restrictive NSR rules are
necessary in Virginia. More stringent Virginia rules which stifle manufacturing innovation,
safety, reliability, and operational flexibility without any incremental benefit to the environment
cannot be justified as “necessary” under longstanding Virginia law and policy.

RESPONSE: We agree with the commenter that the NSR reforms will streamline and
simplify NSR, provide certainty about NSR applicability, compliance and enforcement, and
reduce unnecessary permitting burdens on companies and DEQ without jeopardizing air quality
in the Commonwealth. We also believe that the NSR rules themselves, as well as overarching
law and regulation, enable states to tailor federal programs to meet individual state needs. As
discussed in the response to comment 1, EPA allows states the flexibility to adopt rules different
from the federal as long as the result is equally protective of public health and welfare. The
Virginia proposal incorporates the basic elements of the federal NSR reforms, with certain
limited changes needed to meet specific state air quality needs.

In its discussion regarding the baseline lookback period (see comment 27), the commenter cites
a number of states competing with Virginia industry that have adopted the 10-year lookback
consistent with the EPA rule: Alabama, Florida, Georgia, Indiana, Kentucky, Louisiana,
Mississippi, Ohio, South Carolina, Tennessee, and West Virginia. Of these states, Alabama,
Florida, Georgia, Indiana, Louisiana, South Carolina, and Tennessee have also made numerous
changes apart from the lookback period—many significant—to their state rules that differ from
the federal. Note that Georgia, for example, cites as the basis for its numerous changes to the
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EPA rule a general state need to protect air quality and to ensure compliance and enforceability
of its rules.

No change has been made to the proposal as a result of this comment.
21. SUBJECT: Overall balance of interests in the regulatory development process.

COMMENTER: Virginia Manufacturers Association

TEXT: Inthe Agency Background Document, DEQ says the deviations from the federal
NSR reform regulations were "chosen as a reasonable compromise that would allow permitting
flexibility while protecting enforceability and maintaining clean air protections.” To the extent
that there is any "compromise” inherent in NSR reform, it is already in the federal rules. In the
litigation challenging the federal NSR reform regulations, Virginia expressed its belief "that the
2002 [NSR reform] Rule is an appropriate balance of potentially competing policies and
interests.” All of the "compromise" (i.e., "balance") that is "reasonable" (i.e., "appropriate") has
already been embodied in the federal rules. Any deviation from the federal rules by Virginia
would wreck the "appropriate balance of potentially competing policies and interests" in the
federal NSR reform rules.

RESPONSE: Virginia was made part of the litigation by the Office of the Attorney
General without input from the Executive Branch, including the Secretariat of Natural
Resources. Positions expressed in the litigation therefore do not represent the views of the
board or the department. Any improvement upon the federal rules would not “wreck the
appropriate balance of potentially competing policies and interests in the federal NSR reform
rules.” To the contrary: as discussed in the response to comment 1, federal rules explicitly allow
for state regulations to differ from the federal, thus allowing states to consider the rules and
draw their own conclusions as to what is more protective of public health and welfare. Note that
neither EPA nor the court in its review of EPA’s actions consider whether EPA had correctly
addressed any issues of balance. On behalf of the Commonwealth, the board exercised the
state’s right to modify the federal rules.

The compromise made by the department as reflected in the proposal was the result of, among
other considerations, implementation of the regulatory development process as required by
state and federal law and regulation. Among the many factors considered during the regulatory
development process was input from a regulatory ad hoc group that was comprised of a
balanced group of organizations representing different viewpoints within the Commonwealth.
The primary goal of the ad hoc group process was to ensure that varying viewpoints among
Virginians were considering during the initial stages of regulatory development, not to revisit
conflicting opinions surrounding the federal rules that have already been addressed by EPA.
Additionally, the proposal underwent a 60-day public comment period, including a public
hearing, in order to obtain additional information--such as that offered by the commenter--in
order to enable an informed choice as to what potential alternatives were appropriate for the
state rule. Considering different opinions and arriving at a conclusion is integral to the
regulatory development process when the state has the obligation to develop its own rule.
Otherwise, EPA would have simply issued a standard and the state would have simply
incorporated it without change.

No change has been made to the proposal as a result of this comment.
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22. SUBJECT: General PSD issues in Virginia law.

COMMENTER: Virginia Manufacturers Association

TEXT: Inthe preamble to the proposed regulations, the DEQ cites the requirement in
the Virginia Air Pollution Control Law that regulations “shall not promote or encourage any
substantial degradation of present air quality” and shall “actively improve air quality” in the
Commonwealth. There is no evidence that adopting the federal NSR reforms, instead of the
board’s proposed more stringent rules, would violate these obligations. EPA itself could not
impose any such NSR regulations on Virginia nor can that Agency approve any such
regulations into the Virginia SIP.

RESPONSE: As discussed in response to comment 1, states have the explicit right to
revise the baseline federal rules as they find appropriate. Based on information gathered during
the regulatory development process (including the comments and information being discussed
in this document) and considered in the larger context of Virginia’'s air quality situation, a
number of limited changes to the federal rule were identified in order to assure that the state law
is met.

No change has been made to the proposal as a result of this comment.
23. SUBJECT: General state of air quality in Virginia/SIP submittals.

COMMENTER: Virginia Manufacturers Association

TEXT: DEQ also cites the fact that “currently, approximately one half of the
Commonwealth’s citizens live in areas that do not attain the [NAAQS].” DEQ fails to note this
nonattainment is exclusively for the ozone NAAQS and that the department is adequately
addressing the ozone nonattainment issues in Virginia through the submission of SIP revisions
to EPA. Indeed, if the DEQ's SIP submissions were not sufficient to address the nonattainment
issues, EPA would not approve them. The SIP amendments DEQ has developed do not in any
way depend on NSR provisions more stringent than the federal regulations. There is also good
reason to believe from recent ambient air quality analyses that Virginia's ozone nonattainment
areas outside of Northern Virginia may be redesignated as attainment in the near future. EPA
and Virginia can best address attainment of the ozone NAAQS through the many emission
control programs specifically designed for that purpose, not by making our NSR program more
stringent than the federal requirements.

RESPONSE: While it is true that the Commonwealth has met and continues to meet its
overall SIP requirements, nothing in the federal code or regulations prevents states from
revising their SIPs as needed to meet the NAAQS; see response to comment 1. A state may
have a complete and approved SIP while continuing to have violations of the NAAQS, which is
very much the case in Virginia. Virginia also contains a number of areas that have been
redesignated from nonattainment to maintenance, and it is important that these areas continue
to meet their maintenance plan obligations and not relapse into nonattainment. Finally, the air
quality in PSD areas is not allowed to deteriorate; this will not happen in the absence of ongoing
state programs to address Virginia-generated emissions as well as those transported into the
state from elsewhere over which Virginia has no control.
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EPA'’s SIP requirements allow states considerable latitude in determining what measures are
needed in the state to meet the federal standards, and Virginia is how taking this opportunity to
do so. While we continue to meet both the specific federal requirements for controlling criteria
pollutants (such as, for example, implementation of the CAIR rule) as well as their general
directive for preparing state-specific plans, and while we are optimistic that implementation of
these programs will ultimately result in the few remaining localities in the state not attaining the
NAAQS to meet attainment, we must continue to take active steps to reduce ozone, not wait
and hope for it to happen. The proposed changes to the NSR reform provisions are designed to
provide added protection and certainty to a program with the potential for significant effects on
the state’s air quality without preventing the regulated community from taking advantage of the
program’s potential for implementing projects that can benefit the environment.

No change has been made to the proposal as a result of this comment.
24. SUBJECT: General state of air quality in Virginia/regional issues.

COMMENTER: Virginia Manufacturers Association

TEXT: Inthe preamble, DEQ states: "Virginia's honattainment problems extend beyond
its borders as well: a neighboring state has submitted a 8§ 126 petition to EPA claiming that
Virginia's air pollution is having a negative impact on its air quality." In its 8 126 petition, North
Carolina alleged that large electric generating units (EGUSs) in five states, including Virginia, are
significantly contributing to nonattainment, or interfering with maintenance of attainment, of the
8-hour ozone NAAQS in North Carolina. North Carolina also alleged that large EGUs in 12
states, including Virginia, are significantly contributing to nonattainment, or interfering with
maintenance of attainment, of the PM, s NAAQS.

On August 24, 2005, EPA proposed to deny the petition with respect to the 8-hour ozone
NAAQS. EPA's analyses show all of North Carolina to be in attainment for 8-hour ozone
NAAQS following implementation of the federal Clean Air Interstate Rule. In short,
implementation of the federal CAIR in Virginia, not adoption of a major NSR program more
stringent than federally required, will eliminate any significant impact Virginia EGUs might be
having on air quality in North Carolina.

EPA also proposed to deny North Carolina's § 126 petition with respect to the PM, s NAAQS for
all states, including Virginia, where the federal CAIR is implemented either by EPA's approval of
a SIP or by EPA's imposition of a federal implementation plan (FIP). Implementation of the
federal CAIR "would fully address the "PM,s-related interstate transport problem identified in the
CAIR and thus . . . there would no longer be any basis for the section 126 findings" with respect
to the PM,s NAAQS. To the extent any of North Carolina’s allegations against Virginia sources
are valid, they will be thoroughly addressed by implementation of the CAIR in Virginia, either
through a SIP or a FIP. In short, North Carolina's 8§ 126 petition provides absolutely no
justification for imposing more stringent NSR requirements on Virginia businesses.

RESPONSE: North Carolina’s § 126 petition may not provide a legal justification for
making changes to Virginia's NSR rules; however, the fact that Virginia was included in the
petition suggests that there is room for improvement, regionally and within the state. The
petition was one element of many considered by the department in its general assessment of
overall air quality in the state as well as the region.
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No change has been made to the proposal as a result of this comment.
25. SUBJECT: General state of air quality in Virginia/nitrogen deposition.

COMMENTER: Virginia Manufacturers Association

TEXT: In the preamble, DEQ refers to “visibility problems . . . in Virginia's national park
areas.” DEQ never says why a more stringent NSR program in Virginia is necessary to
address visibility problems or how it would ameliorate the visibility problems. In fact, it isn't
necessary. DEQ also cites “nitrogen deposition from airborne emissions contributing to serious
water quality problems in Chesapeake Bay.” Again, DEQ never explains why a more stringent
NSR program in Virginia is necessary to address airborne NOx deposition in the Bay or how it
would ameliorate this problem. In fact, it isn't necessary and would have little or no effect on
nitrogen deposition into the Bay. NSR is not the mechanism to address these air quality
concerns. There are numerous other, much more effective air quality programs specifically
designed to address these concerns.

RESPONSE: As discussed in comment 1, regional haze and nitrogen deposition are
among a number of air quality problems facing the Commonwealth. No, changes to some
aspects of the federal NSR reforms will not directly solve visibility problems in Virginia's Class |
areas or water quality problems in the Bay. The fact remains that pollution in these areas is
serious, which suggests that additional measures beyond those in the baseline federal rules are
needed. Asthe commenter states in comment 26, the purpose of the PSD program is not to
reduce emissions, but to limit new emissions so as to prevent significant deterioration of air
guality in the attainment areas. If the air in Shenandoah National Park has indeed deteriorated
to the point where portions of it have been declared nonattainment, then surely it and other PSD
areas in the state need deteriorate no further.

No change has been made to the proposal as a result of this comment.
26. SUBJECT: General state of air quality in Virginia/other federal programs.

COMMENTER: Virginia Manufacturers Association

TEXT: NSR is not the mechanism to address the air quality concerns DEQ cites in the
preamble because it is not a control program for reducing emissions. EPA has stated this
concisely: “Major NSR is not a measure to reduce emissions to assure attainment.” It's clear
that the purpose of the PSD program is not to reduce emissions, but to limit new emissions so
as to prevent significant deterioration of air quality in the attainment areas. As for nonattainment
NSR, EPA explains: “The major NSR program’s purpose ‘is to permit States to allow continued
growth or expansion in nonattainment areas, so long as this growth or expansion is undertaken
in a manner consistent with the goals and objectives of the Clean Air Act.” In short, NSR is not
a program designed to reduce emissions to improve air quality.

EPA has adopted a host of federal programs, applicable in Virginia, that are specifically
designed to reduce emissions to improve air quality and that address the air quality concerns
DEQ cites in the preamble. These programs mandate massive emission reductions from both
new and existing sources. Prime examples are the federal Acid Rain Program, the NOx SIP
Call, the Regional Haze Program, and the Clean Air Interstate Rule. The Acid Rain Program,
which applies to large coal-fired electric generating units, has resulted in huge decreases in
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emissions of SO, and NOx and dramatically improved air quality nationwide. To further reduce
emissions of NOy, one of the principal precursors to the formation of atmospheric ozone, in the
East, EPA promulgated the NOy SIP Call. In conformance with the NOy SIP call, the board
adopted the NOy Budget Trading Program. The NOyx Budget Trading Regulations require
Virginia sources to make massive additional reductions of NOx emissions. The federal Regional
Haze Program is designed to implement the mandate of the Clean Air Act to restore and
enhance visibility in our national parks and wilderness areas. Virginia must develop regulations
to require best available retrofit technology (BART) at those sources DEQ determines are
interfering with visibility in Class | areas.

In addition, Virginia must soon adopt regulations to meet the requirements of the federal CAIR.
The DEQ has already begun this rulemaking process. CAIR will result in further, deep cuts in
emissions from new and existing sources in Virginia and neighboring states. In sum, EPA and
Virginia already have several key emission control programs specifically designed to address
0zone nonattainment, visibility, and acid deposition through massive reductions in NOy, SO,
PM, s, and other emissions from both new and existing sources.

In the preamble, DEQ concludes: "In the larger context, it is clear that the state needs to take
additional steps beyond the immediate legal requirements for nonattainment and PSD areas if
larger, statewide issues are to be addressed.” We disagree there is any need for more stringent
NSR regulations in Virginia, much less that such a need is "clear." In the larger context of the
specifically tailored emission control and air quality programs described above (and others, e.g.,
mobile source control programs), an NSR program more stringent than the federal program is
neither a necessary nor a cost-effective way to improve air quality in the Commonwealth. In
short, we do not believe the board or DEQ has shown, or is able to show, that Virginia's NSR
regulations must be more stringent than federally required.

RESPONSE: We agree that the purpose of the NSR program is to permit states to allow
continued industrial growth so long as this growth or expansion is undertaken in a manner
consistent with the goals and objectives of the Clean Air Act. (Emphasis added.) As
discussed in the response to comment 1, the proposed changes to the NSR program are
intended to implement the NSR reform provisions while ensuring that Virginia can meet the
overall goals and objectives of the Clean Air Act. Virginia is in the process of implementing the
EPA measures enumerated by the commenter, and we agree that these programs will
contribute to improvements in air quality. § 10.1-1308 of the Code of Virginia states, “The
regulations shall not promote or encourage any substantial degradation of present air quality in
any air basin or region which has an air quality superior to that stipulated in the regulations.”
Given the uncertainty of specific impacts that implementing the federal rules will have on the
areas of the state that are attaining the national standards, and given that there are areas in the
state that continually fail to meet national standards, certain limitations on some aspects of the
federal rules may contribute toward meeting these state-specific needs.

No change has been made to the proposal as a result of this comment.
27. SUBJECT: Past actual emissions baselines.

COMMENTER: Virginia Manufacturers Association, Dominion

TEXT: Part of the solution to NSR capacity confiscation in the federal reform rules is the
use of a "long lookback" period to determine past actual emissions. Under the federal NSR
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reform rules, businesses can look back to any consecutive 24-month period in the past 10 years
to set the baseline emission rates. (The baseline rates must reflect any new emission reduction
requirements imposed since this 24-month period.) EPA explained:

The new [long lookback] baseline procedure is specifically designed to allow a

source to consider a full business cycle in determining whether there will be an

emissions increase from a physical or operational change. . .. Consequently,

the new procedure ensures that a source seeking to make changes at its facility

at a time when utilization may not be at its highest can use a normal business

cycle baseline by allowing the source to identify capacity actually used in order to

determine an average annual emissions rate from which to calculate any

projected actual emissions resulting from the change.

EPA explained further that the 10-year lookback approach would “eliminate uncertainty and
delay over which period is most representative” and have the added benefit of “removal of the
existing rule’s effect of ‘confiscating capacity’ when changes occur during a low point in a
source’s natural business cycle.”

Virginia businesses must be allowed to have the benefit of the full 10-year lookback in the
federal NSR reform rules. NSR capacity confiscation is not a theoretical concern to Virginia
businesses. In 1999, before EPA promulgated its proposed 10-year lookback rule,
Congressman Rick Boucher, representing Virginia's 9th Congressional District, wrote to the
Assistant EPA Administrator to express his concern with the effects of NSR capacity
confiscation on Virginia businesses. Rep. Boucher noted:

We have, however, lost production ability in Virginia as a result of the application

of this [NSR] regulation. The loss occurs when sources apply for pre-

construction permits, at which time a calculation is made comparing potential

production to actual production during a previous window of time. Should it be

determined that the source had not produced at its permitted potential during this

window, the source would lose the difference between the potential permitted

level and the actual production level during that period.

EPA promulgated a 10-year lookback in the federal NSR reform rules because the Agency
recognized that any shorter period would perpetuate capacity confiscation for most sectors of
American business. American businesses routinely experience downturns in business cycles
spanning much longer than five years. EPA commissioned a study "to better understand what
time period best represents an industry's normal business cycle." EPA "concluded from the
study that 10 years of data is reasonable to capture an entire industry cycle.”

EPA's selection of a 10-year lookback period is clearly supported by other analyses of American
manufacturing data for the past 30 years. Our own data clearly illustrate that American
manufacturing experiences business cycles much longer than five years. The data show
business cycles with trough to trough durations of approximately seven years.

These cycles in American manufacturing coincide with worldwide business cycles.

Virginia's manufacturers compete in the national and worldwide markets and are similarly
affected by cyclical swings in supply and demand. An analysis was performed for one large
Virginia manufacturing facility, Celanese Acetate. Production data for this plant from 1985 to
the present showed production troughs in 1987 and 2000 separated by 13 years. The plant is
currently experiencing increased product demand as domestic and worldwide supply and
demand shift into a different part of the business cycle. In sum, itis clear that Virginia
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manufacturers must have the full 10-year lookback period to avoid perpetuation of NSR capacity
confiscation.

A 5-year lookback would place Virginia manufacturers at a significant competitive disadvantage
compared to their competitors subject to NSR rules with a 10-year lookback period. Virginia's
manufacturers compete heavily with manufacturers located in neighboring Southern and
Midwestern states: Alabama, Florida, Georgia, Indiana, Kentucky, Louisiana, Mississippi, Ohio,
South Carolina, Tennessee, and West Virginia. All of these states have adopted or proposed
NSR reform rules with a 10-year lookback period. North Carolina is the only state among
Virginia's prime competitors that has adopted a 5-year lookback period.

The important benefits of the full 10-year lookback can be achieved without any jeopardy to the
environment. EPA notes that the 10-year lookback baseline methodology
will not alter the baseline at all for most sources, including (1) new sources, (2)
madifications in the largest-emitting category, coal-fired power plants, (3)
modifications at any source where emissions have been highest in recent years,
and (4) modifications at any source where emissions have been relatively stable.
Together these categories comprise an estimated 90 percent of the emissions
benefits from the NSR Program.

In other words, the 10-year lookback baseline would apply to only a small subset of the total
universe of sources subject to the NSR program — those facilities where emissions before the
facility change are lower as a result of decreased capacity utilization due to decreased market
demand, some kind of outage, or other circumstances.

EPA says it is uncertain what exactly the emissions impacts would be from modifications
undertaken at this limited subset of sources. However, EPA notes “that any overall
consequences would be negligible . . . because the number of sources receiving different
baselines likely represents a very small fraction of the overall NSR permit universe, excludes
new sources and coal fired power plants, and because the baseline may shift in either direction
[to a higher or a lower baseline].” EPA concludes “that the change in baseline . . . will not result
in any significant change to the environmental benefits derived from the NSR program.”

The petitioners in the litigation challenging EPA's final NSR reform rules challenged the legality
of EPA's 10-year lookback period, arguing that it is impermissible under the Clean Air Act and
that it is arbitrary and capricious. The court rejected both claims, concluding that EPA
supported its selection of the 10-year lookback period "with detailed and reasoned analysis
based on its experience and expertise." Specifically, the court said "the business cycle study
supports EPA's conclusion that a 10-year lookback period 'is a fair and representative time
frame for encompassing a source's normal business cycle.™ The court noted that "[b]Jased on
‘their experience over the years in implementing the NSR program,' state Intervenors [including
Virginia] agree that a 10-year lookback period is reasonable.

In the preamble, DEQ solicits comment on whether past actual emission baselines could be
based on any consecutive 24-month period during the lookback period (as proposed) or,
alternatively, should be based on some other value, such as the average of the lookback period.
Averaging emissions across the entire lookback period would merely perpetuate NSR capacity
confiscation. Using the average emission rate over the lookback period rather than the highest
consecutive 24-month period would confiscate from the source the productive capacity
equivalent to the difference between the average emission rate during the lookback period and
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the emission rate for the highest 24-month period during the lookback period. In instances
where the lookback period encompasses a deep business cycle trough, that confiscation would
be very significant. The VMA advocates using the highest consecutive 24-month period in the
past 10 years to set the past actual emission baselines. We cannot support any of the
alternatives posed by DEQ that are more stringent than the federal NSR provisions.

In sum, to eliminate wasteful NSR capacity confiscation, Virginia businesses must be allowed to
use any consecutive 24-month period during the past 10 years to determine a source's past
actual emissions baselines.

RESPONSE: As discussed in the response to comment 1, the 5-year period was
selected in order to enable sources to utilize a moderately extended lookback while providing
the board assurance that no unusually high or low periods would be selected. Additionally, the
regulation allows non-EGUs the use of a different time period in determining baseline actual
emissions if a case can be made that the proposed alternative time period is more
representative of normal source operation. This provision will provide sources with additional
flexibility when appropriate, while providing the oversight necessary to monitor the program and
avoid compliance issues. The commenter observes that EPA supported its selection of the 10-
year lookback period "with detailed and reasoned analysis based on its experience and
expertise"; the board has done likewise.

No change has been made to the proposal as a result of this comment.
27. SUBJECT: Baseline periods.

COMMENTER: Virginia Manufacturers Association

TEXT: The federal NSR reform regulations allow sources the option to use different
baseline periods (i.e., different 24-month periods within the past 10 years) to determine the past
actual emission baselines for different pollutants. The proposed Virginia NSR reform
regulations would require sources to use the same baseline period for all pollutants. This is
clearly more stringent than the federal rule. This restriction is not only more stringent than the
federal NSR reform regulations, it is more stringent than Virginia's current NSR regulations
(similar to the old federal NSR regulations). Neither the DEQ nor the board has provided any
rationale for making Virginia's rule more stringent that the federal rule or the current Virginia
rule.

Virginia businesses need the flexibility to determine the past actual emissions baselines on a
pollutant-by-pollutant basis. VMA's member companies use a variety of production materials
and fuels depending on product demands and energy prices. The mix of production materials
and fuels may vary such that at any one time a facility is using lower emitting production
materials (e.g., lower VOC content) and higher emitting fuel (e.g., oil versus natural gas). Later,
the facility may switch to higher VOC production materials because of new product demands
and to natural gas fuel because of lower energy prices. Which scenario is "normal” past
operation? Both are, so that in the future if the facility must produce a product using higher
VOC materials and oil rather than natural gas, it is still normal operation of the facility, and the
source should be allowed the maximum flexibility to operate under this normal condition.
Restricting Virginia sources to one baseline for all normal operating scenarios perpetuates NSR
confiscation because the source owner is forced to give up productive capacity at one or more
manufacturing units or energy generating units.
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Restricting sources to the same past actual emissions baseline is needlessly more stringent
than the current federal and Virginia requirements. Neither DEQ nor the board has provided
any rationale for making Virginia's rule more stringent. The Department of Planning and Budget
(DPB) noted in the preamble to the proposed NSR reform regulations: “The only available
assessment of this change on emissions is provided by EPA. EPA's analysis that is based on
the more flexible 10 year lookback and less stringent pollutant specific time frame selection
finds that the net impact on emissions could be an increase or decrease, but is likely to be
insignificant.” DPB concluded its analysis of the board's proposed baseline rules by stating:

These more stringent provisions could possibly reduce some potential net

benefits to the sources and the environment when compared to the case where

the sources were allowed to operate under more flexible time periods as

recommended by EPA. Thus, the net benefits from this regulatory action could

be maximized if more flexible time frames are incorporated before the final

regulations are published.

The VMA thoroughly concurs with DPB's assessment.

RESPONSE: As discussed in the response to comment 1, the Commonwealth’s overall
air quality situation can benefit from a number of changes to the EPA requirements.

DPB’s analysis is heavily dependent on the analysis EPA conducted in support of the federal
regulatory action, which is discussed in detail in the response to comment 1. Under the
circumstances, it is not prudent to rely uncritically on EPA’s analysis in the context of assessing
Virginia's air quality needs.

No change has been made to the proposal as a result of this comment.

28. SUBJECT: Demand growth.

COMMENTER: Virginia Manufacturers Association

TEXT: After careful consideration of numerous comments, EPA decided to exclude
post-change emission increases that do not result from the physical or operational change, but
rather are due to "independent factors," such as a growth in the demand for the facility's
products. The VMA believes it is essential that projected emissions exclude emissions
increases resulting from independent factors such as demand growth. Where post-change
emission increases come from increased utilization of plant capacity to meet higher product
demand, "the increased capacity utilization cannot be said to result from the change and
therefore may rightfully be excluded from the projection of the emissions unit's future-actual
emissions." The reason is clear -- "the [Clean Air Act] only applies the major NSR requirements
to emissions increases that are the result of a physical or operational change." The causation
principle in the Clean Air Act makes it illegal to require the inclusion of emission increases
resulting from independent factors, such as demand growth, in the calculation of the projected
actual emissions following the facility change. Therefore, VMA strongly supports retaining the
demand growth exclusion in the proposed Virginia NSR reform regulations.

RESPONSE: While the demand growth exclusion contributes to a more accurate

representation of source emissions, there also exists some uncertainty with regard to how this
information can be quantified. Demand growth increases the complexity of an already complex
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program. It also relies on a source’s ability to implement and monitor the program without
agency oversight. For these reasons, a demand growth exclusion could potentially create
significant compliance problems. Therefore, as discussed in the response to comment 10, the
demand growth exclusion has been removed from the proposal.

29. SUBJECT: Recordkeeping and reporting.

COMMENTER: Virginia Manufacturers Association, Dominion

TEXT: The VMA believes the records required in the proposed Virginia regulations at 9
VAC 5-80-1785 B (which mirror the corresponding federal regulations) are clearly sufficient to
document the source owner's projection of any post-change emission increases, including any
emission increases excluded as the result of independent factors (e.g., demand growth).

The federal NSR reform regulations do not make the source's projected actual emissions
enforceable, e.g., by incorporating the projections as emission limits in a permit. After
considering the public comments, including concerns expressed by some state agencies "that
they do not have the resources to adequately administer a program that would require permits
to be issued for every physical or operational change at a major stationary source," EPA
decided "that such a requirement may place an unmanageable resource burden on reviewing
authorities" and "that it is not necessary to make [a source's] future projections enforceable in
order to adequately enforce the major NSR requirements.” The VMA agrees with EPA's
assessment.

The proposed Virginia regulations add an extra reporting obligation at 9 VAC 5-80-1785 E that
is not found in the corresponding federal NSR regulations. This reporting burden goes beyond
not only what is required by the federal NSR regulations, but also goes beyond what is required
by the current Virginia NSR regulations. The VMA believes this added reporting burden is
unnecessary and unlikely to accomplish more than making additional work for both Virginia
businesses and DEQ. The reason is simple. As EPA notes:

We anticipate a large majority of the projects that are not major modifications

may nonetheless be required to undergo a permit action through States' minor

NSR permit programs. In such cases, the minor NSR permitting procedures

could provide an opportunity to ensure that [the source's] reviewing authority

agrees with [the source's] emission projections. Requiring a separate notification

would not provide the reviewing authority with any additional information in such

circumstances. Accordingly, we believe today's requirements provide reviewing

agencies with the ability to obtain all the information necessary to ensure

compliance.

Itis very likely that Virginia's minor NSR requirements will apply to those projects for which there
is a "reasonable possibility" that major NSR might apply. As EPA notes, the source's
compliance with Virginia's minor NSR program will provide the DEQ with all the information
necessary to enforce the major NSR requirements. Thus, the VMA advocates the deletion of
the needless, additional burden of providing the DEQ with advance reports of facility changes
with a "reasonable possibility” of triggering major NSR.

The proposed Virginia regulations contain a provision (9 VAC 5-80-1785 E) that if the DEQ

believes a project which the source owner claimed did not trigger major NSR actually did trigger
major NSR, the DEQ "will proceed as if the owner is in violation of [the major NSR
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requirements] and may institute appropriate enforcement action." This clearly states that source
owners must ensure any physical or operational changes do not trigger major NSR or face the
enforcement consequences.

RESPONSE: As discussed in the response to comment 1, it is important that the
department have access to data adequate to determine if a source is in compliance.

No change has been made to the proposal as a result of this comment.
30. SUBJECT: Malfunctions.

COMMENTER: Virginia Manufacturers Association

TEXT: The VMA favors the approach in the proposed Virginia regulations of including
emissions arising from malfunctions in both the past actual emissions baselines and the
projected actual emissions following the proposed facility change. This accounting is both
consistent (looking backward and forward) and realistic. Under certain circumstances, federal
and Virginia regulations allow an "affirmative defense" against enforcement penalties for excess
emissions resulting from a malfunction. Virginia regulations (9 VAC 5-20-180 G) go even farther
in some circumstances and provide that excess emissions from malfunctions do not constitute a
violation. The VMA does not believe these provisions should alter the approach of including
emissions occurring during malfunction events in the calculations of the past actual emissions
baselines or projected actual emissions following a proposed facility change.

RESPONSE: Support for the proposal is appreciated. As discussed in the response to
comment 9, malfunction emissions are an integral part of a source’s overall emissions profile
and cannot be removed for the purpose of determining the baseline.

No change has been made to the proposal as a result of this comment.

31. SUBJECT: Netting.

COMMENTER: Virginia Manufacturers Association

TEXT: Federal and Virginia NSR regulations have never required aggregation of
separate source changes for the purposes of determining NSR applicability. As EPA has
explained:

If the proposed emissions increase at a major source is by itself (without

considering any decreases) less than "significant", EPA policy does not require

consideration of previous contemporaneous small (i.e., less than significant)
emissions increases at the source. In other words, the netting equation (the
summation of contemporaneous emissions increases and decreases) is not
triggered unless there will be a significant emissions increase from the
proposed modification.

There is no reason for the board to deviate from this longstanding approach to NSR applicability
and make Virginia's new NSR regulations needlessly more stringent than the current Virginia
rules they will replace.

RESPONSE: Support for the proposal is appreciated.
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No change has been made to the proposal as a result of this comment.
32. SUBJECT: General support for PALs.

COMMENTER: Virginia Manufacturers Association

TEXT: The VMA strongly supports the inclusion of the federal PAL permitting provisions
into Virginia's NSR reform regulations. The PAL provisions provide businesses with the
opportunity to maximize their flexibility to make facility changes in exchange for capping the
facility’s emissions through limitations in a minor NSR or operating permit. Emission caps
(annual emission limits) would be set near the past actual emission rates for the facility.

VMA strongly supports PAL permitting because of the operational flexibility it provides. Many of
our member companies compete in the fast-paced, global marketplace where the ability to
rapidly respond to new product and market demands is critical for survival. Our

member companies have had critical business opportunities jeopardized and even lost because
NSR permitting has delayed their response to new market and production demands. New
source review and permitting must be completed before a company begins construction on a
particular facility change. Very often, Virginia businesses simply do not have enough lead time
to accommodate the lengthy major NSR process without jeopardizing their ability to respond to
global market demands.

Because PAL permitting was not generally available under the federal and Virginia NSR rules in
the mid-1990s, Merck, a pharmaceutical company with a manufacturing facility in Elkton,
Virginia, obtained a site-specific PAL-type permit through EPA’s Project XL. Merck must be able
to respond rapidly to new and increased production demands from the medical community. The
risk of protracted delays in obtaining one or more major NSR permits in order to respond to new
or increased product demands was too great. Merck needed a PAL-type permit that would allow
the necessary operational flexibility. However, the only path to a PAL-type permit available at
that time under the federal and Virginia NSR rules was the circuitous path of the Project XL
process. PAL permitting under the NSR reform rules would provide critical operational flexibility
to Virginia businesses at a fraction of the effort expended by Merck and DEQ on the Project XL
process.

Virginia can provide its businesses the benefits of PAL permitting without any jeopardy to air
quality in the Commonwealth. EPA has estimated the environmental impacts of PAL permitting
and concluded “that PALs are likely to result in a net environmental benefit.” As EPA explains:
“These environmental benefits (which represent only a portion of the overall benefits of the PAL
approach) arise primarily because of the incentives created when a facility caps its emissions in
exchange for future flexibility to make changes without further NSR permit process.” The VMA
believes that when they are no longer inhibited by the threat of adverse business impacts from
major NSR, Virginia businesses will be more likely to pursue projects that further reduce actual
emissions.

EPA undertook a detailed analysis of the environmental impacts of PAL permitting in three
manufacturing sectors — pharmaceuticals, semiconductors, and automobiles. EPA estimated
that PALs will result in at least 3,400 to 17,000 tons per year of VOC reductions
nationally. Because our analysis focuses only on these three categories, it is
likely an underestimate, as several other source categories will certainly make
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use of PALs, though to a lesser degree in some instances. . . . this analysis
illustrates that the benefits of PALs are likely to be on the order of magnitude of
tens of thousands of tons per year of VOC.

EPA points out that even if this is not the case, PALs are still a “no-lose” proposition for the
environment:
Finally, it is important to note that, should sources be unable to reduce their
emissions as significantly as we have seen in these early cases, the emissions
from the facility would still be capped, assuring no worse emissions than under
the current rules. In the extreme case where a facility could not meet its cap, its
emissions increases would be subject to NSR, just as they are today. Thus, the
worst-case emissions scenario from adoption of the PAL option is no worse than
the current rule. However, as noted above, evidence to date shows that the far
more likely result is that net benefits will occur.

Merck’s experience in Virginia confirms EPA’s analysis. During the development of PAL-type
permit for Merck’s Elkton facility, some expressed doubt that the environmental benefits
expected from the project would actually be achieved. These doubts were similar to those
expressed during the NSR reform rulemaking concerning the environmental benefits estimated
by EPA. Contrary to the skeptics’ predictions, total criteria pollutant emissions from the facility
today are about 10% of what they were prior to the issuance of that permit. In addition, VOC
emissions have not increased significantly, and are actually today at about 25% of the level prior
to issuance of the permit. While Merck’s success may not always be duplicated, PAL permitting
under the NSR reform rules will consistently result in significant benefits for Virginia's
environment.

RESPONSE: Support for the proposal is appreciated. As discussed in the response to
comment 1, we agree that PAL permitting should result in an overall net benefit to the
environment.

No change has been made to the proposal as a result of this comment.

33. SUBJECT: 5-year lookback for PALs.

COMMENTER: Virginia Manufacturers Association

TEXT: To maximize the benefits of PAL permitting, it must be attractive to Virginia
businesses. To make it attractive, the board must adopt regulations allowing PAL limits to be set
for each individual pollutant using the highest consecutive 24-month period during the past 10
years for that pollutant -- the same method VMA advocates for setting the source's past actual
emissions baselines. For all of the many reasons discussed above with respect to setting past
actual emission baselines, PAL permit limits based on a 5-year lookback period will not provide
Virginia businesses with sufficient emissions "head room" to operate their facilities during the
upturns in their business cycles. This is crucial to the vitality of Virginia's manufacturers. Several
of our member companies have already determined that PAL permit limits based on a 5-year
lookback would be too restrictive for them. In short, so the full benefits of this worthwhile
permitting program will be realized in Virginia, the board must allow the use of the 10-year
lookback to set the PAL permit limits.
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RESPONSE: As discussed in the response to comment 1, a somewhat shortened
lookback period will enable sources to enjoy the benefits of PALs while ensuring that Virginia’'s
air quality resources are protected.

No change has been made to the proposal as a result of this comment.
34. SUBJECT: PAL renewal

COMMENTER: Virginia Manufacturers Association

TEXT: The board proposes to adopt the federal approach to renewal of PAL permits.
The VMA fully supports this approach. We believe it balances concerns about perpetuating
higher than necessary emissions limits for PAL sources with source owners' concerns that
productive capacity unused in the recent past would be confiscated by an arbitrary ratcheting
downward of the source's PAL permit limits. Virginia businesses must have some certainty that
they will be able to react to market upturns. The prospect of having productive capacity
confiscated by severely reducing allowable emissions during permit renewal does not promote
the certainty Virginia businesses must have.

RESPONSE: Support for the proposal is appreciated.
No change has been made to the proposal as a result of this comment.
35. SUBJECT: PAL duration.

COMMENTER: Virginia Manufacturers Association

TEXT: Unlike the federal regulations which establish a 10-year duration for PAL
permits, the proposed Virginia regulations restrict PAL permits to only five years. Virginia
businesses need the certainty of the 10-year permit duration provided in the federal regulations.
This feature of the board's proposed regulations makes them unattractive to many Virginia
businesses.

RESPONSE: As discussed in the response to comment 1, the 5-year lookback provides
an increase over the original 2-year lookback while providing additional assurance to the state
that emissions will be adequately controlled.

No change has been made to the proposal as a result of this comment.

36. SUBJECT: Definition of "federally enforceable.”

COMMENTER: Virginia Manufacturers Association

TEXT: The definition of "federally enforceable” is not the same as the definition in the
federal regulations at 40 CFR 52.21(b)(17). Why not?

RESPONSE: As discussed in the response to comment 56, the current definition is

outdated and inconsistent with other EPA policies and regulations. It has therefore been
updated to be more comprehensive.
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No change has been made to the proposal as a result of this comment.
37. SUBJECT: Definition of "major emissions unit."

COMMENTER: Virginia Manufacturers Association

TEXT: The definition of "major emissions unit" is not the same as the definition in the
federal regulations at 40 CFR 52.21(aa)(2)(iv)(a) and (b). Why not? It appears the 100 ton per
year threshold for a "major emissions unit" is stated twice -- once in subsection (i) and again by
reference to subdivision a 1 in the definition of "major stationary source" because that provision
also sets a 100 ton per year threshold (for 28 specific source categories).

RESPONSE: This comment is acceptable and appropriate changes reflecting the intent
of the comment have been made to the proposal.

38. SUBJECT: Definition of "major modification."

COMMENTER: Virginia Manufacturers Association

TEXT: Subdivision ¢ of the definition of "major modification" excludes certain activities
from the meaning of the term "physical change or change in the method of operation." One
such exclusion is the "use of an alternative fuel or raw material by a stationary source" under
what should be three separate, independent sets of circumstances. The proposed regulations
improperly link the first and second sets of circumstances with the third set of circumstances
using the conjunctive "and" instead of the disjunctive "or." Under federal and current Virginia
NSR rules, a source can switch to an alternative fuel or raw material if it was capable of
accommodating that alternative fuel or raw material or if the use is approved by permit. There is
no additional requirement that the owner demonstrate through a trial burn that emissions
resulting from the use of the alternative fuel or raw material would decrease.

We realize the language in subdivision ¢ (5) (c) appears in the State Air Pollution Control Law,
but we have never understood why. If a switch to an alternative fuel or raw material would
decrease emissions, the switch would not be a modification because of the second (emissions
impact) part of the test for a modification. Thus, there is no need to exclude the switch from the
meaning of physical or operational change in the first part of the test for a modification. In any
event, the proposed regulation improperly makes a demonstration of decreased emissions
using a trial burn a necessary condition for the exclusion. There is no basis in the law or past
EPA or DEQ practice to support this. VMA believes the disjunctive "or" must be substituted for
the conjunctive "and" in subdivision c(5)(b) of this definition.

RESPONSE: The substance of the comment is correct; however, because it is a matter
of state law, this provision cannot be removed from the regulation. See also the response to
comment 58.

No change has been made to the proposal as a result of this comment.

39. SUBJECT: Definition of "net emissions increase."

COMMENTER: Virginia Manufacturers Association
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TEXT: Subdivision c of the definition of "net emissions increase" sets the conditions
under which an emissions increase or decrease is "creditable" for netting purposes. Subdivision
c (i) repeats the timing requirements for emission increases and decreases previously set out in
subdivisions b (1) and (2) of this definition. Thus, it would appear the repeat of these timing
requirements in subdivision c (i) is unnecessary.

RESPONSE: Subdivision (b) provides the criteria for determining if an increase or
decrease is contemporaneous. Subdivision (c) provides the criteria for determining if an
increase or decrease is creditable. We agree that the outcome of this language is somewhat
redundant, but the criteria are meant to cover two different requirements and thus need to be
described separately.

No change has been made to the proposal as a result of this comment.
40. SUBJECT: Definition of "potential to emit."

COMMENTER: Virginia Manufacturers Association

TEXT: The last sentence in the definition of "potential to emit" does not track the
corresponding federal definition set out in 40 CFR 52.21(aa)(2)(ii)(b). That federal provision
states that for purposes of PALs, "An emissions unit's potential to emit shall be determined
using the definition in paragraph (b)(4) of this section [52.21], except that the words or
‘enforceable as a practical matter' should be added after 'federally enforceable.” The proposed
Virginia regulation does not mirror this. The last sentence of the proposed definition should be
changed to read: ". . . is federally and state enforceable or enforceable as a practical matter."

RESPONSE: This comment is acceptable and appropriate changes reflecting the intent
of the comment have been made to the proposal.

41. SUBJECT: PAL public participation procedures.

COMMENTER: Virginia Manufacturers Association

TEXT: 9 VAC 5-80-1865 D would require the use of the elaborate and time consuming
public participation procedures in 9 VAC 5-80-1775 for PAL permitting. However, PALs can be
set for a source using permits issued under the minor NSR and state operating permit
programs. (See the definition of "PAL permit.") The public process in 9 VAC 5-80-1775 is
unnecessary overkill considering that only actuals PAL permits can be issued. These PAL
permits cannot authorize any significant increase in emissions. We see no need for the
elaborate and time consuming public process in 5-80-1775 for PAL permits that must always
restrict emissions to less than the major NSR significance levels.

RESPONSE: We agree that the public process for major NSR permits is not necessarily
appropriate for minor NSR permits, state operating permits, or federal operating permits, and
have thus revised the proposal in order to more accurately reflect the public participation
requirements that vary from one type of permit to another.

42. SUBJECT: Changes to permits.

COMMENTER: Virginia Manufacturers Association
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TEXT: 9 VAC 5-80-1925, 1935, 1945, and 1955, which govern changes to permits,
would be entirely new in Virginia's major NSR regulations. It appears these regulatory
provisions were borrowed from Virginia's Title V regulations. However, in many cases, the
regulatory language creates uncertainties or worse problems. The reason for this is that Title V
is an operating permit program whereas NSR is a preconstruction permit program. To illustrate
our concern, we are not sure how the provisions in 9 VAC 5-80-1945 G are to work. This
subsection authorizes a source owner to make changes proposed in the minor permit
amendment request immediately after filing the request with the DEQ. This suggests
circumstances in which a source owner might make changes at a facility without first obtaining
an amendment to the source's major NSR permit. We are having difficulty envisioning such
circumstances and are concerned that our members might misconstrue the extent of this and
similar provisions in the permit amendment sections of the proposed regulations.

RESPONSE: These provisions, which did originate with the Title VV program, were first
added to Article 9 in response to a need identified in Virginia for specific steps needed for these
types of permit actions; the opportunity is now being taken to add these provisions to Article 8.
These provisions provide both the regulated community and the department greatly enhanced
certainty as to how certain actions must be implemented in the permitting process, and improve
permitting efficiency overall. This system has worked well in the nonattainment program (Article
9); it is now time to make the nonattainment rule (Article 8) consistent with this process.

We appreciate the differences of purpose between the Title V and NSR programs, but cannot
see any possibility for confusion in 9 VAC 5-80-1945 G (minor permit amendments). Note that
when these provisions were originally proposed for Article 9, neither this commenter—nor
anyone else--offered comment on that particular provision or with any other aspect of the added
permit change provisions; nor to our knowledge have any other specific issues such as the one
the commenter mentions arisen.

No change has been made to the proposal as a result of this comment.
43. SUBJECT: Definition of “owner.”

COMMENTER: U.S. EPA

TEXT: Throughout the proposal where the EPA regulations state “owner or operator”,
the Commonwealth regulations offer the language “owner” only. Please clarify whether or not
DEQ issues permits to “operators” and whether they have the same regulatory obligations as
“‘owner.”

RESPONSE: The definition of “owner” in 9 VAC 5-10-20 of 9 VAC 5 Chapter 10
(general definitions) includes operators. Therefore, “operators” have the same regulatory
obligations as “owners.”

No change has been made to the proposal as a result of this comment.

44, SUBJECT: Use of “shall” and “will.”

COMMENTER: U.S. EPA
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TEXT: There are numerous references in Articles 8 and 9 and one in Article 6 at 9-VAC-
5-80-1110 C 1 that change “will” for “shall” and vice versa. We understand that Virginia has its
own protocols for writing regulations, however, EPA needs assurances that these words cannot
be construed in a manner different from that intended in the federal rule.

RESPONSE: § 5.21 of the Virginia Code Commission’s form, style and procedure
manual establishes the following rules for use of "shall,” "may" and "must":
Use "shall" in the imperative sense to express a duty or obligation to act. The term
"shall" is generally used in connection with statutory mandates. "May" is permissive and
generally expresses a right, privilege or power. When an individual is authorized but not
ordered to act, the term "may" is appropriate. If an obligation to act is intended, "shall" is
used. Use "may not" when a right, privilege or power is restricted. "Shall not" negates
the obligation but not the permission to act; therefore, "may not" is the stronger
prohibition. Wherever possible, the words "shall" or "may" are used in place of other
terms such as "is authorized to," "is empowered to," "is directed to," "has the duty to,"
"must," and similar phrases. However, if certain action is intended to be a condition
before accruing a right or privilege, the word "must" is used instead of "shall" or "may"
(e.g., "In order to have your regulations published you must file them by the deadline.”

In addition, the following guidance governs the regulations of the board:
Whenever a State agency has the choice between the use of the words “will” or “shall”
when applicable to its own actions in a regulation, the prudent choice is “will.” “Shall”
should be limited to requirements on the regulated community. The word “shall” when
applied to the regulating government entity raises the opportunity for additional litigation
in the nature of mandamus against the entity to enforce the self-imposed regulatory
mandate, and creates potential problems when the entity’s actions may differ somewhat
in time or manner from what the regulation “requires.”

Use of these terms in the proposal are consistent with state requirements without affecting the
substance of the federal requirements.

No change has been made to the proposal as a result of this comment.
45, SUBJECT: Applicability (Article 8).

COMMENTER: U.S. EPA

TEXT: In 9 VAC 5-80-1605 C, the following statement is not technically correct:
“ ...then the requirements of this article apply...”. In the federal regulations only certain
provisions apply in this instance.

RESPONSE: There are several places in the PSD regulations where EPA stipulates
that paragraphs (j) through (r) [in one place it is paragraphs (j) through (s)] apply to major
stationary sources and major modifications. While we understand that these paragraphs
contain the core of the preconstruction review requirements and that the PSD regulations
contain some requirements that do not apply to the sources, limiting applicability to those
requirements dilutes the enforceability of other provisions such as stack heights, definitions, and
possibly the new reform provisions. Also, provisions beyond those in the federal regulations
have been added in order to meet state-specific needs, and we need to make sure that these
can be enforced.
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No change has been made to the proposal as a result of this comment.
46. SUBJECT: Applicability (Article 8).

COMMENTER: U.S. EPA

TEXT: In 9 VAC 5-80-1605 D, the addition of the “or modification” doesn’t make sense
— how can it apply to a modification of a major modification?

RESPONSE: This comment is acceptable and appropriate changes reflecting the intent
of the comment have been made to the proposal.

47. SUBJECT: Applicability (Article 9).

COMMENTER: U.S. EPA

TEXT: We recommend that the textin 9 VAC 5-80-2000 C be revised to read: “The
provisions of this article apply in (i) nonattainment areas designated in 9 VAC 5-20-204 or 40
CFR part 81, or ...”. This would allow nonattainment NSR to apply during the interim period
between designation and the date the NSR SIP is due.

RESPONSE: Part 81 cannot be enforced by the state unless adopted by reference into
the regulations of the board and updated as EPA makes changes. The process of adopting
Part 81 and keeping references to it up to date would take as much time and as many resources
that are now expended in maintaining and updating the Virginia list.

No change has been made to the proposal as a result of this comment.

48. SUBJECT: Definitions — general.

COMMENTER: U.S. EPA

TEXT: Although “unless otherwise required by context” in 9 VAC 5-80-1615 A and 9
VAC 5-89-2010 A is not new text, it is ambiguous and may imply director’s discretion.

RESPONSE: Use of this expression is required by the Registrar of Regulations. It
occurs in all Virginia regulations in order to provide clarity, not ambiguity. It allows for a
reasonable interpretation of a term in the context of a specific regulation that may not be
identical to the general terms found in 9 VAC 5 Chapter 10 that are intended to apply throughout
the regulations. EPA has approved into the SIP many regulations containing this text on
numerous occasions.

No change has been made to the proposal as a result of this comment.
49. SUBJECT: Definition of “allowable emissions” (Article 9).

COMMENTER: U.S. EPA
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TEXT: Recommend changing to “is subject to federally enforceable or federally and
state enforceable limits” in first sentence. Some limits will be only federally enforceable, such
as new NSPS and MACT standards that have yet to be delegated. Subdivision (a) includes 40
CFR Part 63. Note that HAPs are not regulated NSR pollutants and this reference may be
inappropriate unless DEQ intends to use this preconstruction permit program to implement the
preconstruction requirements in 40 CFR 63.9.

RESPONSE: The current text (“subject to federally and state enforceable limits”) is
approved into Virginia's SIP. Virginia cannot recognize new NSPS and MACT standards until
they have been adopted into the Virginia regulations. Additionally, Part 61, which applies to
HAPs, is in the federal regulations; it is unclear why EPA includes Part 61 but not Part 63.

No change has been made to the proposal as a result of this comment.

50. SUBJECT: Definition of “applicable federal requirement” (Articles 8 and 9).

COMMENTER: U.S. EPA

TEXT: This term may be unnecessary. Nevertheless, the term as defined is not
inclusive because it does not include the acid rain program. EPA recommends changing the
text to state: "...includes, but is not limited to the following.”

RESPONSE: This term is used throughout the rules in the context of ensuring that
sources meet federal requirements beyond those of immediate concern to the NSR program.
The recommended additional wording makes the text more accurate, and appropriate changes
reflecting the intent of the comment have been made to the proposal.

51. SUBJECT: Definition of “best available control technology” (Article 9).

COMMENTER: U.S. EPA

TEXT: The definition includes 40 CFR Part 63 as one of the backstops for determining
BACT. However, BACT applies only to “regulated NSR pollutants”, which do not include HAPs,
and it is inappropriate to include 40 CFR Part 63 as one of the considerations for BACT.

RESPONSE: As discussed in the response to comment 49, the equivalent federal
language includes Part 61, which also governs HAPs. Using Parts 61 and 63 as a BACT floor is
not the same as regulating HAPs within the rule. There are pollutants that fall into both
categories of HAP and criteria.

No change has been made to the proposal as a result of this comment.

52. SUBJECT: Definition of “commence” (Article 8).

COMMENTER: U.S. EPA

TEXT: Although the rule text tracks the federal definition, EPA has had implementation
issues with DEQ regarding the meaning of this provision. We would like to be clear “necessary
preconstruction approvals or permits” only refers to those approvals or permits required under
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the NSR program. It does not mean permits that may be required by other environmental
statutes, or other state or local municipal authorities.

RESPONSE: Yes, it applies only to NSR permits.
No change has been made to the proposal as a result of this comment.
53. SUBJECT: Definition of “emissions cap” (Articles 8 and 9).

COMMENTER: U.S. EPA

TEXT: EPA would be compelled to disapprove this term. The only cap recognized by
EPA at this time is a PAL. Emission limits that cap emissions from a unit or a group of units
could be construed to be “mini-PALs” that would allow changes to occur without review so long
as the cap is not exceeded. EPA has not authorized this type of flexibility in the NSR program.

RESPONSE: This term is necessary in order to define the type of change being made.
It is patterned after Title V, and is essential for administering the permit change provisions.

No change has been made to the proposal as a result of this comment.
54, SUBJECT: Definition of “enforceable as a practical matter” (Article 8).

COMMENTER: U.S. EPA

TEXT: EPA would not be able to include in the SIP revision the bolded text in
subdivision (e) stating “...this article and other regulations of the board.” This would
effectively be approval of other regulations not under review by EPA.

RESPONSE: This definition has been added because EPA uses the term without
defining it, and some additional clarity was needed for the Virginia regulation. This term is
essential for the state to be able to enforce any state-only provisions and other federal
provisions (like NSPSs) that are not in the SIP that may be included in a permit. The main
reason that the "enforceable as a practical matter" concept was introduced was to implement a
court decision to require EPA to recognize "potential to emit" based on unapproved state
regulations.

No change has been made to the proposal as a result of this comment.
55. SUBJECT: Definition of “federally enforceable” (Article 8).

COMMENTER: U.S. EPA

TEXT: (i) Delete the term “and citizens” from first paragraph. This makes the term
more restrictive than the federal definition. (ii) There is no such thing as a federal operating
permit or federal operating permit program in Virginia. (iii) The definition does not include minor
NSR permits.

RESPONSE: (i) As discussed in the response to comment 56, this definition is
patterned after the definition in 40 CFR 63.2. Additionally, Region Il has previously stated that
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“The term ‘federally enforceable’ refers to EPA’s and citizens’ ability to enforce a provision
under 88 113/167 and 304 of the Clean Air Act.” (ii) Virginia’'s federal operating permit program
was approved by EPA on June 10, 1997 (62 FR 31516).

(i) The definition does include minor NSR permits; see subdivision e. Virginia’s minor NSR
program has been approved into the SIP.

No change has been made to the proposal as a result of this comment.
56. SUBJECT: Definition of “federally enforceable” (Article 9).

COMMENTER: U.S. EPA

TEXT: The definition includes the phrase “enforceable by the administrator and
citizens”. The text in bold is not marked as new language being proposed with this rulemaking
action. However, this text is not part of the currently approved SIP regulations. Nevertheless,
EPA could not approve “and citizens” as part of the definition of federally enforceable because it
is inaccurate and restricts the meaning of the term far beyond what was intended in the Clean
Air Act. With respect to the text “or that are enforceable under other statutes administered by
the administrator,” EPA believes that it goes beyond the purpose served by the PSD program
and is not necessary to be included in the definition. This text is also not part of the current SIP
regulation.

RESPONSE: The current definition in the PSD regulation is outdated and inconsistent
with other EPA policies and regulations. The definition in the Virginia proposal has therefore
been updated to be more comprehensive. It is patterned after the definition in 40 CFR 63.2:
“Federally enforceable means all limitations and conditions that are enforceable by the
Administrator and citizens under the Act...”

Additionally, in a letter from Region Il to the department (8/23/99), EPA addressed the issue of
federal enforceability of Virginia’s permit programs. EPA stated that the major NSR permit
programs were federally enforceable. It also stated that “The term ‘federally enforceable’ refers
to EPA’s and citizens’ ability to enforce a provision under 88§ 113/167 and 304 of the Clean Air
Act.”

Part 63 is indeed a HAP program. However, the concept of enforceability of SIP permits should
be universal across all programs. If a SIP permit is enforceable by citizens under § 112
programs, then it should also be enforceable by citizens under § 110.

No change has been made to the proposal as a result of this comment.

57. SUBJECT: Definition of “locality particularly affected” (Article 8).

COMMENTER: U.S. EPA

TEXT: Itis not clear how this term is used. Recommend deleting.

RESPONSE: The term is established in § 10.1-1307.01 of the Virginia Air Pollution
Control Law, and is used in the context of the promulgating regulations, granting variances, and
issuing permits. Itis used in Article 8 in the context of public participation. The specific term is
necessary in this context in order to ensure that such a locality would receive proper notification.
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No change has been made to the regulation as a result of this comment.
58. SUBJECT: Definition of “major modification” (Articles 8 and 9).

COMMENTER: U.S. EPA

TEXT: (i) In Article 9: subdivision 5(b) should be “under any permit issued under 40
CFR 52.21 or permit program approved under 40 CFR 51.166.” (ii) Subdivision ¢ (5)(c) 9 (in
Article 8) and subdivision 5 (c) (in Article 9): This provision is not what was intended in the
exclusion for alternative fuels and makes the it more stringent than the federal definition. It also
seems to allow the use of trial burns without any limits on the duration or frequency of such
tests.

RESPONSE: (i) “This chapter” is used because it conveys to the reader in a user-
friendly way the rules approved under 40 CFR 51.166. (ii) According to 40 CFR 51.165(a)(1),
states may use definitions that are more stringent. This particular provision is to comply with
state law, and cannot be changed.

No change has been made to the proposal as a result of this comment.

59. SUBJECT: Definitions of “major new source review permit,” “major new source review
program,” “minor new source review permit,” “minor new source review permit program,” “new

source review permit,” “new source review program” (Articles 8 and 9).

COMMENTER: U.S. EPA

TEXT: These definitions reference § 112 of the Clean Air Act. Does this mean that
DEQ intends to use this program to implement 40 CFR 63.9?

RESPONSE: These are generic definitions designed to encompass the NSR program
as a whole. As indicated in the definitions, this includes Articles 8 or 9 of the NSR program. It
is Article 7 that implements § 112(g). There is no intention of implementing 40 CFR 63.9 with
Articles 8 or 9. In minor NSR, we do implement the HAPs preconstruction review program that
has been delegated to the states through this program, as it is the only mechanism available to
the state for making preconstruction approvals required under the HAPs program.

No change has been made to the proposal as a result of this comment.
60. SUBJECT: Definition of “net emissions increase” (Article 9).

COMMENTER: U.S. EPA

TEXT: Is the last sentence in subdivision (b) intended to implement the special
provisions in the Clean Air Act for aggregating de minimis increases for applicability purposes?
If so, EPA recommends that this provision be moved to the definition of major modification since
it really an applicability requirement, not a netting issue. If this is not intended to implement the
special provisions, this would appear to be acceptable.
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RESPONSE: The special de minimis provisions are contained in 9 VAC 5-80-2130. This
section has already been approved into the SIP and is not germane to this regulatory action.
EPA has yet to promulgate its regulations on how states are to comply with the 1990 Clean Air
Act Amendments. When EPA promulgates those regulations, this issue may be revisited.

No change has been made to the proposal as a result of this comment.
61. SUBJECT: Definition of “reasonable further progress” (Article 8).

COMMENTER: U.S. EPA

TEXT: EPA recommends deleting the definition for this term. In any case, we would be
reluctant to include it in the SIP because it conflicts with the definition in 8 171(1) of the Clean
Air Act. Please note especially that reasonable further progress may not always require
“substantial reductions in the early years,” e.g., subpart | areas for the 8-hour ozone NAAQS.

RESPONSE: There is no readily apparent conflict with 8 171(1). This provision is
approved into the SIP, and is not germane to major NSR reform. As for the “substantial
reductions in the early years,” the definition basically includes but is not limited to, so the
perceived conflict with 8-hour is unclear.

No change has been made to the proposal as a result of this comment.

62. SUBJECT: Definition of “significant” (Article 9)

COMMENTER: U.S. EPA

TEXT: The threshold for PMyg is missing. How is DEQ implementing NSR for PM;5?
Does subdivision (b) apply to subpart | ozone nonattainment areas? If not, it would be
advisable to add appropriate provisions since NSR currently applies in those areas.

RESPONSE: There is no threshold for PMyg in the Virginia regulations because there is
no threshold for PMy, in the corresponding federal regulations. Virginia has never had any PMy,
nonattainment areas, so this is not an issue. With respect to PM; s, other provisions have been
adopted, such as inclusion of the localities on the list of nonattainment areas and the offset
requirements, but without the significance level absent any EPA guidance. However, the
proposal has been revised to include the threshold in EPA’s recent PM, s proposal in hope that
when EPA promulgates the final regulations that there will be no change. Subdivision (b) does
apply to subpart | areas—this is why there is a subdivision (a) for serious and severe areas.

63. SUBJECT: Definition of “state operating permit program” (Articles 8 and 9).

COMMENTER: U.S. EPA

TEXT: Recommend adding a subdivision stating that it is also a means of creating
state-only requirements. If you read the definition literally, the three subdivisions are all
inherently “and,” meaning that all are true at all times, which may not be your intent.
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RESPONSE: Although the program may be used for other purposes such as state-only
requirements, there is no need to add this statement for purposes of inclusion in federal
requirements.

No change has been made to the proposal as a result of this comment.

64. SUBJECT: Incorporation of multiple permits (Article 8).

COMMENTER: U.S. EPA

TEXT: The interaction between state operating permits, NSR permits and title Vin 9
VAC 5-80-1625 E and F is confusing. Does the NSR permit also authorize indefinite operation
after the initial startup and shakedown or is the source compelled to get a state operating permit
in order to operate after initial startup and shakedown? Regardless of how this question is
answered the source will be obligated to apply for or modify its Title V permit. Is the NSR permit
required to contain all applicable requirements — not just those related to NSR? Is the intent of
9 VAC 5-80-1625 E to be able to incorporate provisions (and even change those provisions)
from previously issued major and minor NSR permits? Otherwise, at its worst, the provision
would seem to be saying that multiple units can have different permits, regardless of whether
they would constructed under one project and it is the discretion of the board to combine them
into one permit. EPA assumes that state operating permit does not include title V.

RESPONSE: As discussed in the responses to comments 70 and 71, the proposal has
been revised in order to eliminate the combining of permits, except at the time of initial
application and processing.

65. SUBJECT: Performance standards (Article 8).

COMMENTER: U.S. EPA

TEXT: 9 VAC 5-80-1665 references 9 VAC 5-50-20 and 30, which establish
requirements for all different types of “performance standards,” including NSPS standards and
provisions for testing that already exist in the approved SIP. EPA needs assurance that this
provision does not allow for “director’s discretion” with respect to standards and testing
procedures already established by a federal rule or a federally approved rule that would
otherwise require EPA approval in order to change.

RESPONSE: As discussed in the response to comment 75, “standards of performance”
is a generic term that applies to Chapter 50, which applies to all new and modified stationary
sources. This includes Part | (special provisions, including 5-50-30 and 5-50-30), Article 4
(BACT and LAER) and Article 5 (NSPSs). Article 5 is not in the SIP, but Part | and Article 4 are.
However, if a permit is issued under Chapter 80, they must comply with the NSPS if we
determine that the NSPS is BACT or LAER. In this case, compliance with the NSPS then
becomes federally enforceable via its inclusion in the Chapter 80 permit.

No change has been made to the proposal as a result of this comment.
66. SUBJECT: Compensating emission reductions (Article 8).

COMMENTER: U.S. EPA
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TEXT: Regarding 9 VAC 5-80-1715 B 2: if modeling indicates that the new source or
modification (as opposed to an existing source) is causing a violation of an ambient standard,
the rule must specify that the source may not construct until emission reductions sufficient to
eliminate the violation are achieved.

RESPONSE: This text is copied from 40 CFR 51.165(b)(2), (3), and (4).

No change has been made to the proposal as a result of this comment.

67. SUBJECT: Appendix W to 40 CFR Part 51 (Article 8).

COMMENTER: U.S. EPA

TEXT: In9 VAC 5-80-1725 A, there is no date associated with the version of Appendix
W to 40 CFR Part 51 that would apply. By default, would this mean the version that existed
when the rule was finalized (since this provision is not being changed it is confusing what that
would mean) or can is be presumed to always be the most recent version in the CFR?

RESPONSE: Appendix W to 40 CFR Part 51 is incorporated by reference into the
Virginia regulations at 9 VAC 5-20-21 E 1 a (2). Applicability of the provision is not legal unless
this action is accomplished; this is reflected in 9 VAC 5-80-1605 K (old L). It is updated
frequently as needed to reflect the most recent version. This language is not being revised with
this action, and has already been approved into the SIP.

No change has been made to the proposal as a result of this comment.
68. SUBJECT: Source information (Article 8).

COMMENTER: U.S. EPA

TEXT: In9 VAC 5-80-1745 A, the references to 9 VAC 5-80-1705, 1715, 1735 and
1755 should be deleted because the analogous federal rule applies generally. See 40 CFR
51.166(n) where it uses the “section.” It is interesting to note that while the federal regulations
require modeling, impact analyses, etc., these are not necessarily required to be submitted to
the reviewing authority.

RESPONSE: These referenced sections are the required information and have been
added to assist users in finding what the required information is.

No change has been made to the proposal as a result of this comment.
69. SUBJECT: General need to obtain a permit (Article 9).

COMMENTER: U.S. EPA

TEXT: : The last sentence in 9 VAC 5-80-2020 A uses the phrase “all the applicable
requirements of this article.” There is a definition of “federal applicable requirements.” If the
latter term is not used in this rule we recommend removing that definition so that there is no
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confusion with the text in 9 VAC 5-80-2020 A, which is obviously very different from federal
applicable requirement.

RESPONSE: The difference between “all applicable requirements” and “federal
applicable requirements” seems obvious. Because a definition for federally applicable
requirements is included, a reasonable person should be able to distinguish between federal
requirements in general and requirements specific to this article.

No change has been made to the proposal as a result of this comment.

70. SUBJECT: Combining permit applications (Article 9).

COMMENTER: U.S. EPA

TEXT: From an implementation and Title V standpoint, there are difficulties with 9 VAC
5-80-2020 D. Please clarify how the following situation would work: In XX year, a facility obtains
a NSR permit to construct two new printing presses, press A and press B. After 5 years, the
facility wants to modify press A to increase its capacity, resulting in a significant net emissions
increase so the facility applies for a new permit for press A. Will the new permit that is issued
address only the modification to press A and will the new permit supersede the requirements for
press A in the original NSR permit?

RESPONSE: Virginia’s NSR program consists of several regulations: two for major
NSR, one for minor NSR, and one for major HAPs. It is possible that an individual source could
simultaneously need permits for the purposes of PSD, minor NSR, and HAPs. In the interest of
efficiency, this provision was created to allow owners to have a single application for these
permits, and to allow the agency to issue a single permit. Either scenario mentioned could be
accomplished under this provision: we could either issue a new permit, or amend a permit to
reflect the modification. However, in order to address the commenter’s concerns, the proposal
has been revised to eliminate permit combining, except at the time of initial application and
processing.

71. SUBJECT: Interaction between NSR and operating permits (Article 9).

COMMENTER: U.S. EPA

TEXT: The interaction between NSR and operating permits in 9 VAC 5-80-2020 E is a
reversal of how most states handle these permits. An NSR permit normally covers a “project,”
not an entire facility. Furthermore, states usually issue a permit to construct that covers only the
period from construction to startup and shakedown. Then the facility is required to apply for a
permit to operate, the latter being a permit that regulates the entire facility. The NSR permit
conditions are then incorporated into the operating permit. This allows maodifications to
provisions such as monitoring, testing and recordkeeping to occur within the context of a state
operating permit — a much better vehicle since they usually have administrative procedures for
modifying the permit — unlike NSR permits. Neither EPA’s or the state’s rules have any
provisions for modifying NSR permits.

RESPONSE: The Virginia state operating permit does not operate like other state

operating permits. The Virginia SOP is a source-specific regulatory mechanism, not an
operating permit in the sense that Title V is an operating permit. There are provisions for
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moadifications (amendments) in all of the permitting rules. However, in order to address the
commenter’s concerns, the proposal has been revised to eliminate combining of permits.
72. SUBJECT: Combining permit applications (Article 9).

COMMENTER: U.S. EPA

TEXT: 9 VAC 5-80-2030 A is confusing. Wouldn't a source be circumventing NSR if
they submitted multiple applications for emissions units that are part of the same project?

RESPONSE: No problems with this provision have ever been identified. It is designed
to encourage efficiency by encouraging sources to submit an all-inclusive application for all
affected units.

No change has been made to the proposal as a result of this comment.

73. SUBJECT: Application information required (Article 9).

COMMENTER: U.S. EPA

TEXT: Although this is not required, in 9 VAC 5-80-2040 B, EPA recommends that
either the application requirements in the rules or, at a minimum, the application forms address
the calculations and justifications needed to do the future actual projected emissions and
exclusion for demand growth.

RESPONSE: When EPA came out with the major NSR reform regulations for PSD, it
did not include any such requirement in 40 CFR 51.166(n).

No change has been made to the proposal as a result of this comment.
74. SUBJECT: Emission caps (Article 9).

COMMENTER: U.S. EPA

TEXT: EPA has a concern with 9 VAC 5-80-2050 B, specifically the reference to
“emission caps”. Other than PALs, EPA does not recognize emission caps as being any
different than any other limitation. In other words, if there is a “cap” on one or several units, this
in no way allows a facility to make pre-authorized changes so long as the cap is not violated.
This can only be accomplished through a PAL. EPA will need to have further clarification on
Virginia’'s use of the term “cap” before any provisions regarding caps can be approved as part of
the SIP.

RESPONSE: This comment is acceptable and appropriate changes reflecting the intent
of the comment have been made to the proposal.

75. SUBJECT: Standards of performance (Article 9).

COMMENTER: U.S. EPA
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TEXT: In 9 VAC 5-80-2080, use of the term “standards of performance” and references
to 5-50-30 are confusing and possibly incorrect. Please clarify whether “standards of
performance” refers to EPA’'s NSPS standards or whether it is a more generic term that can
apply to any emission standard. Are standards different from permit limits in that they must be
established by rule? Please note that 5-80-2080 refers to 5-50-30 and 5-50-30 specifically
refers to compliance with 5-50-410, which incorporates by reference the federal NSPS
standards. It would be inappropriate and inadvisable to include any compliance provisions for
NSPS in the SIP, particularly when the State’s regulations under 2080 would allow for the use of
alternative tests, or waivers of testing for which EPA has not delegated such authority. Note
also that the current SIP contains similar language. If “standards of performance” does include
or can include NSPS standards, this section have been mistakenly included in the SIP.

RESPONSE: “Standards of performance” is a generic term that applies to Chapter 50,
which applies to all new and modified stationary sources. This includes Part | (special
provisions, including 5-50-30 and 5-50-30), Article 4 (BACT and LAER) and Article 5 (NSPSs).
Article 5 is not in the SIP, but Part | and Article 4 are. However, if a permit is issued under
Chapter 80, they must comply with the NSPS if we determine that the NSPS is BACT or LAER.
In this case, compliance with the NSPS then becomes federally enforceable via its inclusion in
the Chapter 80 permit.

No change has been made to the proposal as a result of this comment.
76. SUBJECT: Offsets (Article 9).

COMMENTER: U.S. EPA

TEXT: 9 VAC 5-80-2120 H is not consistent with 40 CFR 51.165(a)(3)((ii))(C)(1).
However, EPA has proposed changing the requirements for offsets generated by shut down
credits and these changes will be reflected in the phase Il ozone implementation rule. In
general, the state must require that the emissions be included in the inventory for reasonable
further progress and the attainment demonstration, including those sources that were shutdown
prior to the base year inventory (e.g., credits generated prior to 2002 for the 8-hour ozone
standard).

RESPONSE: This provision is indeed consistent with 40 CFR 51.165—the federal rule
says “date specified for this purpose in the plan,” which has been provided as indicated in this
provision. Itis also approved in the SIP. Once EPA issues its Phase Il guidance, the
regulations may be revised as needed.

No change has been made to the proposal as a result of this comment.

77. SUBJECT: Appendix S to 40 CFR 51 (Article 9).

COMMENTER: U.S. EPA

TEXT: Please clarify the scope of 9 VAC 5-80-2120 J. The provision uses the term
“article,” implying that this provision applies throughout the NSR rule, not just provisions related
to offsets. Is this correct?
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RESPONSE: This comment is acceptable and appropriate changes reflecting the intent
of the comment have been made to the proposal.

78. SUBJECT: PAL renewal (Article 9).

COMMENTER: U.S. EPA

TEXT: 9 VAC 5-80-2144 J 2 includes the phrase “or until the board determines that the
revised permit with the renewed PAL will not be issued.” Assuming the source submitted a
timely renewal application and the board denies the renewal, what requirements would the
source be obligated to comply with after the permit expires? The plain text of the last sentence
would appear to preclude continuing the effective date of the PAL until a new permit is issued.
What procedures would the source have to follow (including timeliness) for submitting a second
application (since the renewal application was denied)?

RESPONSE: See 9 VAC 5-80-2144 |, which covers PALs that are not renewed. A
reference to 9 VAC 5-80-2144 | has been added to 9 VAC 5-80-2144 J 2, which should clarify
the situation.

79. SUBJECT: Recordkeeping (Article 9).

COMMENTER: U.S. EPA

TEXT: The recordkeeping requirement in 9 VAC 5-80-2144 N 1 goes beyond the
federal requirements and needs to be included in any demonstration that these proposed rules
are equivalent to the federal rules for PALs.

RESPONSE: This provision is identical to that in 40 CFR 51.165(f)(13)(i).

No change has been made to the proposal as a result of this comment.

80. SUBJECT: Repeal of 9 VAC 5-80-2160 (Article 9).

COMMENTER: U.S. EPA

TEXT: The proposed rules have repealed 9 VAC 5-80-2160 but this section remains in
the SIP. The SIP revision needs to include a request to rescind this portion of the approved
SIP.

RESPONSE.: This section is still in the SIP because EPA has yet to process Revision
D00, which was submitted December 16, 2003.

No change has been made to the proposal as a result of this comment.
81. SUBJECT: Changes to permits (Article 9).

COMMENTER: U.S. EPA

TEXT: 9 VAC 5-80-2200 through 2240 are new revisions relative to the SIP. These
sections establish procedures for making revisions to the “permit.” However, these provisions
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are not consistent with either the Clean Air Act or EPA’s implementing regulations for NSR.
Conceptually, a permit to construct is required whenever a new source is constructed or an
existing source is modified. The permit to construct must contain all requirements necessary to
ensure that air quality is protected for that particular project, i.e., for that new source or
modification. If a source is added, or an existing unit is modified again, it needs a new NSR
permit to construct. However, it appears that these sections are intended to have the NSR
permit be a de facto operating permit. If a facility wants to make a physical change or a change
in the method of operation does it apply for a modification of an existing NSR permit or does it
apply for a new NSR permit? If a PSD permit can be modified to account for a “change”, what
changes, outside of NSR related changes, are anticipated by these sections? It is important to
point out that with the addition of these provisions, Virginia now has six different permit
programs: Title V (Articles 1, 2, 3 and 4), State Operating Permits (Article 5), Permits for New
and Modified Stationary Sources (Article 6), Permits for New and Reconstruction Major Sources
of HAPs (Article 7), Permits for Major Stationary Sources and Modifications — PSD Areas
(Article 8), and Permits for Major Stationary Sources and Modifications — Nonattainment Areas.
Each of these has its own administrative procedures for permit modifications, permit
consolidation, etc. How does a facility really know if it needs to modify an existing permit in
order to make a change, and if so, which one. Or does a facility have to apply for a new permit
for the modification plus all of the other existing activities at a source? Since these questions
are not readily answered by the plain text of the regulations, EPA will need a lot of clarification
as to (1) what types of changes require a new permit versus a modification of an existing permit;
(2) what safeguards are in place to assure that facilities know when they need to perform an
NSR applicability determination and when a permit application for a new project is required.

RESPONSE: Provisions have been added that would ensure that permit change
provisions are not used to address situations that would require a new permit.

82. SUBJECT: Clarifications/correction of typographical errors.

COMMENTER: U.S. EPA

TEXT: Article 9: Definition of “actual emissions” should read “through c” and not “d.”
Definition of “regulated NSR pollutant” refers to “1 and 2” but should read “a and b.” 9 VAC 5-
80-2020 B and C appear to be redundant.

RESPONSE: These comments are acceptable and appropriate changes reflecting the
intent of the comment have been made to the proposal.
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